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CAFOs and U.S. Law

N. William Hines'

ABSTRACT: In 1611 an English appellate court upheld a sizeable damage
verdict against a hog farmer who erected a hog stye immedialely adjacent to a
neighbor’s home. The court ruled that the concentration of hogs oultside the
neighbor’s window created a stench that corrupted the quality of air in the
neighbor’s home. By deliberately so doing, the hog farmer was liable in
nuisance damages for unreasonably interfering with the neighbor’s right to
breath clean and healthy air.

Hog farming has changed dramatically in the ensuing 400 years,
particularly with respect to the prevalent modern practice of raising large
numbers of hogs indoors in concentrated animal feeding operations—CAFOs.
Nuisance law on the other hand remained quite stable over the centuries until
the 1990s. At that point a few states, striving to compete more aggressively to
attract CAFOs, began rewriting their traditional right-to-farm laws to provide
protections to CAFOs against neighbors’ nuisance actions, or to limit the
damages successful nuisance plaintiffs could collect, or both.

This Article will take a close look at the federal, state, and local laws
regulating CAFOs, and explore why a nuisance suit may be the only practical
recourse for a mneighbor to protect their property from pollution from the
overpowering odor and possibly dangerous effluents and emissions emanating
from a nearby CAFO. It will also explain that the underlying problem in the
CAFO wv. neighbor dynamic is the gross inadequacy of the conventional
process used universally by CAFOs to manage the huge volumes of animal
wastes they generate. Until this manure management problem is solved,
CAFOs will continue to spawn conflicts with rural neighbors and creale
environmental issues for the community in which they are located.

Professor of Law Emeritus and Dean Emeritus, The University of Iowa College of Law.
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I. INTRODUCTION

The term CAFO is an acronym for “concentrated animal feeding
operation.”” CAFOs are a relatively recent development in American
agriculture. They are the result of a nationwide shift to industrial agricultural
practice in the latter years of the twentieth century. The industrialization
trend started in the cattle industry when huge open-air cattle feedlots began

1. The term was first used in the federal Clean Water Act (“CWA”), enacted nearly fifty
years ago. See An Act to amend the Federal Water Pollution Control Act, Pub. L. No. g2-500,
§ 502(14), 86 Stat. 816, 887 (1972) (codified as amended at gg U.S.C. §§ 1151, 1251-1887).
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popping up in the desert Southwest, feeding tens of thousands of cattle. Not
long afterward, farmers growing hogs, chickens, and turkeys and producers
of eggs started to industrialize their practices. The big difference was that
these latter animals were not gathered in outdoor feedlots, but rather large
concentrations of them were confined and fed indoors, where climate and
weather changes were not a factor. The average Iowa hog CAFO feeds around
4,500 hogs at once.? Because most litigation over CAFOs involves hog CAFOs,
this Article will focus primarily on those.

Here is how a typical hog CAFO operates. Specialized buildings are
designed and built to accommodate large numbers of hogs in very close
quarters. The indoor climate is controlled with centralized heating and
cooling, plus various ventilation systems. The risk of calamitous disease in
such close quarters is dealt with by extensive use of anti-biotics and other
drugs. Not all hogs thrive in this controlled environment. A loss rate of five
percent to ten percent, however, is generally deemed acceptable.3

By far the biggest problem faced by hog CAFOs is how to dispose of the
huge volume of wet animal wastes these large numbers of confined hogs
produce. To grasp the scale of the problem, consider this: Iowa has a
population of roughly three million people, but annually produces 2g million
hogs. These hogs generate wet animal wastes equivalent to the human sewage
that would be produced by 168 million people.+

The threats CAFOs can pose to the health, property rights, and general
well-being of neighboring landowners, whether the neighbors live on
farmsteads or in rural residences, are well described and documented in
numerous public health studies and journalism reportss as well as in recently
litigated nuisance cases.® Liquified animal wastes leaking from CAFO waste
storage structures or escaping in runoff from ground-spreading practices can
occasionally pollute nearby surface waters or contaminate local groundwater
aquifers.” By far the most common problem adversely affecting neighbors,
however, is severe corruption of the ambient air shared with a nearby CAFO.8

2. DECISION INNOVATION SOLUTIONS, 2020 IOWA PORK INDUSTRY REPORT 6 (2020), https:/
/www.iowapork.org/wp-content/uploads/2020/08/200615-2020_lowa-Pork-Industry-Report_
State_FINAL.pdf [https://perma.cc/TT88-gU4T].

g. Jordan T. Gebhardt et al., Postweaning Morlality in Commercial Swine Production. 1: Review
of Non-Infectious Contributing Factors, 4 TRANSNAT'L ANIMAL SCI. 462, 468-64 (2020).

4. SeeJames Merchant & David Osterberg, lowans Want Action to Limit Concentrated Animal
Leeding Operations and Their Harmful Lffects, DES MOINES REG. (Feb. 18, 2020, 4:46 PM), https://w
ww.desmoinesregister.com/story/opinion/columnists/iowa-view/2020/02/18/cafos-animal-fe
eding-hogs-harms-iowa-have-worsened-moratorium/ 4794608002 [https://perma.cc/PY49-YSP
Gl.

5. See CARRIE HRIBAR, UNDERSTANDING CONCENTRATED ANIMAL FEEDING OPERATIONS AND
THEIR IMPACT ON COMMUNITIES 1-g (2010), https://www.cdc.gov/nceh/ehs/docs/understandi
ng_cafos_nalboh.pdf [https://perma.cc/YFH2-BWV2]; Barry Yeoman, The Stink and Injustice of
Life Next o an Industrial Hog I'arm, NATION (Dec. 20, 2014), https://www.thenation.com/article/a
rchive /hog-farm-lawsuitsouth [https://perma.cc/g8HM-CVKG].

6. See Gacke v. Pork Xtra, LL.C., 684 N.W.2d 168, 170—71 (Iowa 2004).

7. HRIBAR, supra note 5, at §—5.

8.  SeeYeoman, supra note 5.
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Air pollutants typically emitted by hog CAFOs include annoying airborne
particulate matter, sulfur dioxide, ammonia, methane, anti-biotic residues
and various pathogens. These unsavory emissions create a vile odor that can
rise to the level of a sickening stench.9 Neighbors forced to endure this odor
have described it as a pungent combination of rotten eggs and concentrated
battery acid.'®

Besides purely legal concerns, CAFOs also raise several socio-economic
issues that attract scholarly attention. One such issue is whether consolidation
of corporate ownership within the meat processing industry, plus heavy
vertical integration of the meat supply chain, is creating monopolies, or at
least cartels, to the disadvantage of both farmers and consumers.'* A second
issue attracting growing interests is whether American society’s most
vulnerable citizens—poor people, recent immigrants and minorities—are
bearing the external economic, health and environmental costs created by
pollution from large confined animal feeding operations.'2 A third contested
issue is whether young farmers constructing and operating additional CAFOs
truly serves to create a realistic opportunity for the next generation of family
farmers to get a start in farm business, as is frequently claimed.'s These are all
important issues worthy of serious study, but this Article will not examine
them; it is focused exclusively on the legal issues raised by CAFOs’ size, siting,
operation, and waste disposal practices.

Over the years, government efforts to control the possible pollutants
escaping from the nation’s growing number of hog CAFOs produced many
new statutes and reams of administrative regulations.'s That being so, a
curious reader may wonder: With so many layers of federal, state and local
regulation of CAFOs to protect public health concerns and promote
environmental quality, why is there such a heavy emphasis placed on private
nuisance law in this Article?

The answer is that public regulation may be working to protect general
public health and environmental quality in most states, but such general
regulation does not assure that neighbors close to large hog CAFOs will not
suffer severe nuisance harms. Particularly in states with the most hog CAFOs,

9. SeeMerchant & Osterberg, supra note 4.

10.  See Weinhold v. Wolff, 555 N.W.2d 454, 45960 (Iowa 19g6).

11.  See, e.g, Shi-Ling Hsu, Scale Economies, Scale Externalities: Ilog Farming and the Changing
American Agricultural Indusiry, g4 OR. L. REV. 23, 20-35, 55-56 (2015); Vanessa Zboreak, “Yes,
In Your Backyard!”: Model Legislative Efforts to Prevent Communities from Excluding CAFOs, 5 WAKE
FORESTJ.L. & POL’Y 147, 149, 156 (2015).

12.  See, e.g., Yeoman, supra note 5; Loka Ashwood, Danielle Diamond & Fiona Walker,
Property Rights and Rural Justice: A Study of U.S. Right-to-Farm Laws, 67 J. RURAL STUD. 120, 120-21
(2019); Wendee Nicole, CAFOs and Environmental Justice: The Case of North Carolina, 121 ENV'T.
HEALTH PERSPS. A182, A183-84 (2013); Michelle B. Nowlin, Sustainable Production of Swine:
Putting Lipstick on a Pig?, 37 VT. L. REV. 1079, 1092—94 (2013).

1. See, e.g., Nowlin, supra note 12, at 1079-81, 1101; John D. Burns, Comment, The Light
Million Litile Pigs—A Cautionary Tale: Statutory and Regulatory Responses o Concentrated Hog Iarming,
31 WAKE FOREST L. REV. 851, 85658 (1996).

14.  Seeinfra notes 54—56 and accompanying text.



HINES_FINAL (DO NOT DELETE) 3/25/2022 3:18 PM

2022] CAFOS AND U.S. LAW 23

and in other states aggressively competing to increase the numbers of hogs
raised in their state, public regulation has proved ineffective in assuring
neighbors’ of CAFOs comfortable enjoyment of their property.'s In those
states, neighbors aggrieved by the pollution escaping from a nearby hog
CAFO often find that a private nuisance lawsuit is their only viable legal
recourse to protect their property rights and their family’s well-being.'6
Historically, traditional nuisance law has offered reliable and effective relief
from unreasonable invasions of neighbors’ property rights.'7

Today, however, nuisance law itself is under attack in a few states seeking
to gain a competitive edge in attracting more CAFOs. In those states, updated
right-to-farm laws are already on the books that are designed to exempt or
otherwise insulate CAFOs from neighbors’ nuisance lawsuits.'® Further
legislative efforts to weaken neighbors’ rights to bring nuisance claims against
CAFOs are clearly on the horizon.

The organization of this Article will proceed as follows. Part II seeks to
put the risk to CAFO neighbors in context by recounting a recent exchange
in the Iowa Senate focused on legislation intended to insulate CAFOs from
certain nuisance damages. Part III will identify and explain the primary source
of the CAFO problem confronting regulators and aggrieved neighbors—a
universal, but environmentally unsatisfactory, method for disposing of huge
amounts of potentially harmful wet animal wastes. Part IV will examine federal
efforts under the Clean Water Act and the Clean Air Act to prevent or reduce
harmful pollution produced by CAFOs. Part V will describe the marginal
effects of general state environmental protection laws on reducing water and
air pollution escaping from CAFOs. Part V will also investigate more closely
the states’ regulatory frameworks specifically directed at keeping CAFOs from
harming the public and from becoming nuisances to their neighbors. This
inquiry will focus on ten states with the most hog CAFOs and will examine the
legislation and administrative regulations governing the approval, size, siting,
design, operation, and manure disposal practices of CAFOs. Part VI will take
a close look at attempts to control pollution from CAFOs by local units of
government, and state laws adopted to prevent such regulation. Part VII will
explore in detail the judicial enforcement of common law and statutory
nuisance abatement measures against polluting CAFOs. Part VIII will examine
both the impact on neighbors’ nuisance suits of traditional right-to-farm laws
in place in all o states and second-generation right-to-farm legislation
specifically intended to insulate CAFOs from private nuisance actions by
neighbors. Finally, Part IX will present a short summary and a conclusion that
will attempt to underline the connections that bring together the material
presented in this Article to tell a coherent story.

15. SeeinfraPart V.

16.  See infra Part VI

17.  SeeinfraPart VL.

18.  See Neil D. Hamilton, /larvesting the Law: Personal Reflections on Thirty Years of Change in
Agricullural Legislation, 46 CREIGHTON L. REV. 563, 577-78 (2013).
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II. PUTTING IN CONTEXT THE RISK OF HARM TO NEIGHBORS FROM A HOG
CAFO

This Part tells a cautionary tale about how special state legislation
insulating CAFOs from nuisance suits by neighbors, intentionally or
inadvertently, reduces neighbors’ long-established property rights protected
by traditional nuisance law.'9 A debate took place March 14, 2017 on the floor
of the Iowa Senatez¢ that illustrates what happens when practical legal
objections are raised to granting CAFOs protections from nuisance claims
that all other legal businesses are denied. The key exchange was between
Senator Zumbach, the sponsor of legislation intended to limit the liability of
CAFOs for nuisance harms to their neighbors, and Senator Hogg, an Iowa
lawyer and legislator who was questioning the intended meaning of
ambiguous language within the proposed legislation.!

Senator Hogg began his remarks with a personal story that poignantly
captured the fears of every CAFO neighbor.2* He said he and his wife were
native Iowans, born and raised in typical lowa communities.?s He received his
law degree from the University of Minnesota and initially practiced law in
Minneapolis with a large law firm, but when he and his wife started a family,
they wanted to raise their children in the type of natural beauty, safety, and
serenity rural Iowa living offered.?4 Therefore, he relocated his law practice to
Cedar Rapids and his family moved to a small rural acreage they purchased
just outside of town.2s Senator Hogg described his current rural Iowa family
home as his vision of paradise on earth.z¢ But he said he was worried that his
wonderful family life in the Iowa countryside could be seriously disrupted and
perhaps ruined if a large hog, poultry, or egg production CAFO started
operating nearby.27 He feared such a CAFO would regularly corrupt the air
surrounding his home with harmful particulate matter, noxious chemicals
and unbearable odors to the point that he would have to either successfully
sue the CAFO to shut it down or move.?8

Senator Hogg then posed this question to Senator Zumbach: Was the
vague language in the proposed legislation capping the recovery of
compensatory damages intended to make money damages the only legal

19. This tale is told in more detail in a previous essay. See N. William Hines, /lere We Go Again:
A Third Legislative Attempt to Protect Polluting Towa CAFOs from Neighbors’ Nuisance Actions, 103 IOWA
L. REV. ONLINE 41, 54-62 (2018).

20. SeelowaLegislature, Senate Video (2017-03-14), JOWALEGIS. (Mar. 14, 2017) [hereinafter
lowa Senate Video], https://www.legis.iowa.gov/dashboard?view=video&chamber=S&clip=s20170
314163649480&dt=2017-03-14 [https://perma.cc/2XFB-HJUC].

21. Id. at 6:48-6:51 PM.

22. Id. at 6:02 PM.

2g. Id.
24. ld.
25.  ld.

26. Id. at 6:00 PM.
27.  Id. at 6:04 PM.
28, Id.



HINES_FINAL (DO NOT DELETE) 3/25/2022 3:18 PM

2022] CAFOS AND U.S. LAW 25

remedy a winning lowa nuisance plaintiff could ever recover against a
polluting CAFO?29 Under the bill such money damages were limited to
evidence-based personal medical expenses, to documented permanent loss in
the property value of the land adversely affected by the continuing nuisance,
and special compensatory damages (which were capped).s© Senator Hogg
asked more precisely: If the proposed legislation became law, would it still be
possible for an aggrieved neighboring landowner to go to an Iowa court and
secure an injunction stopping the operation of a severely harmful CAFO
nuisance or to recover punitive damages for egregious intentional harm
caused by a CAFO?3' Senator Zumbach responded that the proposed
legislation under debate was not intended to change the existing Iowa law on
nuisance remedies other than to limit the amount of compensatory damages
recoverable by neighbors who successfully sued offending CAFOs.3* Senator
Johnson, another lawyer/legislator critical of the proposed legislation, then
introduced an amendment clarifying that the new law would not affect
existing nuisance remedies other than money damages.33 The Senate majority
quickly voted down this proposed amendment along party lines.3s The
legislation restricting money damages recoverable against a CAFO passed
both houses of the Iowa General Assembly and was signed into law by the Iowa
Governor Branstad on March 29, 2017.35

No CAFO has yet moved into Senator Hogg’s rural neighborhood to
threaten his family’s health, comfort, and tranquil life, but the possibility of
such an unwanted development next door continues to produce
understandable anxiety. This is because direct federal regulation of CAFOs is
very limited and does not affect most lowa CAFOs.35 The U.S. Environmental
Protection Agency (“EPA”) estimated that in 2008 over 238,000 CAFOs were
operating in the United States,37 but less than 7,000 had received National
Pollution Discharge Elimination System (“*NPDES”) permits by 2018.3% State
regulation of CAFOs in Iowa has been rendered largely ineffective as a result
of the General Assembly and the Department of Natural Resources
collaborating to advance the state’s official policy of doing all it can to attract
more hog CAFOs.30 County zoning and other forms of local regulation of

29. [Id. at6:47 PM.
30.  SeeIOWA CODE § 657.11A (2021).
81.  See lowa Senate Video, supra note 20, at 6:48 PM.

g2. Id.
33. ld.
34. Id.

35. SeeHines, supranote 19, at 42; IOWA CODE § 657.11A (2021).

36.  SeeinfraPart IV.

37. SeeWaterkeeper All, Inc. v. EPA, 399 F.gd 486, 492 (2d Cir. 2005).

38. EPA, NPDES CAFO PERMITTING STATUS REPORT (2018), https://www.epa.gov/sites/de
fault/files/2019-09/documents/cafo_tracksum_endyear_2018.pdf [https://perma.cc/JSFg-LY
XG].

39. SeeinfraPartV.
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CAFOs are expressly prohibited by statute in Iowa,®* and controversial
measures designed to protect Iowa CAFOs from conventional nuisance
liability continue to gain favor in the state legislature. 1!

The specific question raised by Senator Hogg during the Iowa Senate
debate about whether the latest legislation protecting CAFOs against nuisance
liability eliminated all remedies except the restricted money damages is still
unanswered. It will likely remain undetermined until an Iowa court interprets
the new law’s ambiguous language. Senator’s Zumbach’s view that the new
law is limited to capping money damages is the most sensible interpretation
of the ambiguous language. Still there is a distinct possibility that the disputed
language could be interpreted by a well-meaning court to rule out any relief
against a CAFO found to be a legal nuisance, except for money damages.s
After all, the Towa legislature has made clear that it favors a public policy of
facilitating the expansion of hog CAFOs to bolster the state’s rural economy.
Losing the customary nuisance remedies of injunctive relief and punitive
damages would be a huge disadvantage to Senator Hogg’s family and to
countless other rural Iowans wanting to protect their homes and farmsteads
from a CAFO’s pollution.

III. THE CENTRAL PROBLEM: CAFOS UNIVERSALLY USE A PRIMITIVE ANIMAL
WASTE DISPOSAL METHOD THAT CAN EASILY IMPOSE SERIOUS HARMS ON
NEIGHBORS

In the absence of effective federal, state or local regulation, what
commonly troubles neighbors most about living next to a CAFO are the
extremely unpleasant spillover effects from the prevailing method CAFO
operators use for disposing of the extraordinarily large volume of wet animal
wastes CAFOs regularly generate.43 Today the standard method for managing
and disposing of the huge amounts of animal wastes produced by the nation’s
CAFOs relies on a similar practice used to dispose of household sewage in
cities during the Roman Empire two thousand years ago. In Roman times,
household wastes were simply emptied into an open public sewer from which
they were ultimately either dumped into a pit or discharged into the nearest
waterway.1 Until the middle of the nineteenth century, this type of primitive

40.  See IOWA CODE §§ 335.2, $31.304A(2) (2021).

41.  Seeinfra Section VIILA.

42. Atleast one Iowa lawyer knowledgeable about this issue expressed the opinion that the
new law does indeed eliminate both injunctive relief and punitive damages as nuisance remedies
against Iowa CAFOs. Se Jennifer De Kock, New CAFO Law Goes into Lffect July 2017, IOWA LAW.,
July 2017, at 17, 18.

48. See, e.g., Weinhold v. Wolff, 555 N.W.2d 454, 459-60 (Iowa 19g6) (including vivid
statements of complaints by plaintiff and other neighbors about the discomfort of living in close
proximity to a lagoon full of decomposing wastes from a hog CAFO); see also John Flesher, Factory
Tarms Provide Abundant Food, but Environment Suffers, DES MOINES REG. (Feb. 7, 2020, 10110 AM),
https:/ /www.desmoinesregister.com/story/money/agriculture/2020/02/07/iowa-ag-factory-fa
rming-food-environmentimpacts-cafo/ 4682094002 [https://perma.cc/gL8P-g7NY].

44. ] DONALD HUGHES, ENVIRONMENTAL PROBLEMS OF THE GREEKS AND ROMANS: ECOLOGY
IN THE ANCIENT MEDITERRANEAN 177 (2014).
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waste disposal method was widely used in the United States to dispose of fluid
household wastes in rural America.45 Before modern public health
regulations required all rural residents with running water to install a
government-certified septic system, rural residents simply ran an external
pipe carrying their household wastewater downhill to a low place called a
“cesspool,”5 where it collected and gradually decomposed. I was raised on a
Kansas farmstead during this era and our household used this simple, but
dirty, wastewater disposal system. We kids were frequently warned to stay away
from the cesspool because it was beyond nasty.

This method for dealing with rural human wastes has not been legal
anywhere in the United States for over fifty years.17 CAFO operators, however,
are still routinely allowed to employ an analogue to this crude practice to
dispose of the large amounts of animal wastes they produce, adding only a
final step of periodically emptying their modern cesspools by spreading or
spraying the partly-decomposed manure slurry on local farm fields as
fertilizer.#® As noted earlier, the big difference between the centuries-old
method for dealing with household wastes in rural America and the current
practice for disposing of the massive amount of animal wastes produced by
hog CAFOs today is mostly a matter of scale.19 An average-sized hog can
produce up to eight times more urine and feces than does the average-sized
human being.5° The typical CAFO feeds thousands of hogs, dwarfing the waste
load produced by a single human household.5

Here is how animal wastes are disposed of today by virtually every U.S.
hog CAFO. First, the animals’ urine and feces are hosed off and drain through
aslotted floor in the confinement building. This smelly slurry of animal wastes

45. John Tibbetts, Combined Sewer Systems: Down, Dirty, and Out of Date, 113 ENV'T HEALTH
PERSP. A 465, A 465 (2005).

46.  Id.; see also WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY UNABRIDGED (2002)
(defining a “cesspool” as “an underground catch basin that is used where there is no sewer and
into which household sewage or other liquid waste is drained to permit leaching of the liquid
into the soil”). Early lagoons were also capable of collapsing and spilling their nasty contents into
nearby waters and leaking their contents into adjacent soils and underground aquifers. State
regulations today typically require reinforced lagoons made leakproof with some form of
impermeable lining.

47. SeeHines, supra note 19, at 44—45.

48.  SeeN. William Hines, Farmers, Feedlots and Federalism: The Impact of the 1972 Federal Water
Pollution and Control Act Amendments on Agriculture, 19 S.D. L. REV. 540, 549-51 (1974).

49.  See HRIBAR, supra note 5, at 2—3.

50. Nicole, supra note 12, at A186. Iowa’s human population is around g million, but its
hog population is over 25 million. See Tyler Jett & Brianne Pfannenstiel, lowa Grows to 3.2 Million
People in 2020 Census, Retains 4 Congressional seats, DES MOINES REG. (Apr. 27, 2021, :12 PM), htt
ps://www.desmoinesregister.com/story/news/politics/2021/04/26/iowa-us-2020-census-poul
ation-grows-g-2-million-retains-4-seats-congress/7381492002  [https://perma.cc/5XV8-5XCR];
Neil Hamilton, Matt Liebman, Silvia Secchi & Chris Jones, lowa’s Water Quality Strategy is Not
Working. Ilere’s What Should Be Done Instead., DES MOINES REG. (Feb. 7, 2020, 10:33 AM), https://w
ww.desmoinesregister.com/story/opinion/columnists/iowa-view/2020/02 /0% /iowa-water-qual
ity-new-strategy-needed/ 4546560002 [https://perma.cc/ZNN5-g8TD].

51.  SeeCordon M. Smart, The “Right to Commit Nuisance” in North Carolina: A Ilistorical Analysis
of the Right-to-I'arm Act, g4 N.C. L. REV. 2097, 2104-06 (2016).
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and wash water is collected in an on-site holding tank below floor level. When
this tank becomes full, its contents are flushed out and piped an outdoor waste
storage basin or impoundment some distance downhill (euphemistically
called in the trade a “lagoon”), where it slowly decomposes. Because the
lagoon is typically open to the air, however, the decomposition process is
much slower than what takes place anaerobically in a typical septic tank. Also,
unlike a septic tank, there is no provision made for liquids created by
decomposition to drain away. To the contrary, any liquid wastes leaking from
the lagoon or otherwise escaping into the local environment could pose an
environmental disaster for the CAFO. Finally, before the lagoon overflows,
the CAFO operator periodically pumps out the liquified manure and spreads
it or sprays it on nearby farm fields as a natural fertilizer.

Currently, across the United States, this primitive waste disposal practice
is the almost universal method for disposing of animal wastes produced by
hog CAFOs.5* It is obviously favored by CAFOs because it is the easiest and
most cost-effective method for handling the disposal of such a high volume of
animal wastes. It is the readily predictable impact of this conventional practice
for disposing of animal wastes that make even well-managed CAFOs so
objectional to nearby neighbors. A CAFO’s close neighbors do not want to
suffer the possible groundwater pollution or endure the regular saturation of
the neighborhood air with a vile combination of particulate matter, noxious
airborne chemicals, and a pungent odor. Thus, unless a CAFO’s neighbors
afflicted by these negative externalities have access to some form of legal
protection for their property rights, the uncontrollable side effects of this
standard practice for the disposal of animal wastes can make their lives utterly
miserable, particularly under unfavorable wind or other weather conditions.»3

IV. FEDERAL REGULATION OF CAFOS

If one were to review the lengthy sections of the federal Clean Water Act
(“CWA”) 51 and Clean Air Act (*CAA”),55 and the voluminous regulations
issued under them,3% it would look like there is a massive amount of federal
regulatory activity directly affecting CAFOs that are large enough to produce
significant environmental harm. The reality on the ground, however, is quite
different. Although the CWA expressly includes CAFOs in the EPA’s
responsibility to control potential “point sources” of water pollution,s7 for the

r2. DPatricia M. Glibert, Ifrom Hogs to HABs: Impacts of Industrial Farming in the US on Nitrogen
and Phosphorus and Greenhouse Gas Pollution, 150 BIOGEOCHEMISTRY 139, 143—44 (2020).

53. SeeHines, supranote 19, at 45, 48.

54. See An Act to amend the Federal Water Pollution Control Act, Pub. L. No. g2-500, 86
Stat. 816 (1972) (codified as amended at g3 U.S.C. §§ 1151, 1251-1387) [hereinafter Clean
Water Act (“CWA”)].

55. See Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685 (codified as
amended at 42 U.S.C. §§ 7401—7671q) [hereinafter Clean Air Act (“CAA”)].

56. Federal Regulations under the Clean Water Act and the Clean Air Act are found in the
Code of Federal Regulations (CFR). See 40 C.F.R. §§ 50-149 (2021).

57. Seegg US.C.§ 1362(14) (2018).
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most part the EPA has delegated the direct regulation of CAFOs to state water
quality control programs.s®

The CAA entails a similar delegation of program authority to state
regulators to use the mandated State Implementation Plans to implement the
national standards set forth in the Act59 The definition of potential
“stationary sources” of air pollution in the CAA does not specifically include
CAFOs,% as the definition of “Point Sources” does in the CWA.5* Thus,
general federal regulation of air quality simply does not affect most of the
nation’s hundreds of thousands of known CAFOs. Furthermore,
environmental experts claim that only a small fraction of the CAFOs in the
United States are operating under any type of federal or state permit. Perhaps
more disturbing, the identity and the precise location of most of the
unregulated CAFOs are not even known to EPA or to state regulators.

A. THE CLEAN WATER ACT

The Clean Water Act was adopted with much fanfare in 1972 partly
because it originally called for eventual attainment of a national policy of “No
Discharge” of pollutants to U.S. waters by 1985.5 The Act also set forth an
intermediate goal of making all U.S. waters “fishable and swimmable” by July
1, 1984.9¢ The CWA has been amended several times over the years, and the
extensive regulations promulgated under the Act have been frequently
revised, often as a result of legal challenges from industry groups or
environmental advocates.% Successful suits by environmental advocates have
served to tighten regulatory control over polluters, but most of the changes
in the CWA and its regulations resulted from victories in suits by industry
groups.57 These changes tended to reduce or delay federal requirements,
weaken enforcement powers and extend the law’s many attainment
deadlines.®® Needless to say, after almost 50 years on the books, the CWA’s

58.  SeeHines, supranote 19, at 46.

59. Seeq2 US.C.§7411(d)(1) (2018).

60. Seeid. § 7602(z).

61. Seegg US.C.§1362(14) (2018).

62.  See Donnelle Eller, lowa Uses Salellites lo Uncover 5,000 Previously Undelecled Animal
Confinements, DES MOINES REG. (Sept. 19, 2017, g:05 AM), https://www.desmoinesregister.com/s
tory/money/agriculture/2017/09/15/iowa-discovers-thousands-more-hog-cattle-operations-sta
te-says-most-likely-too-small-require-oversig/66 5956001 [https://perma.cc/ECD2-5K2K].

63. Seegg U.S.C.§ 1251(a)(1).

64. Seegg US.C.§ 1251(a)(2).

65.  See Robert W. Adler, The Decline and (Possible) Renewal of Aspiration in the Clean Waler A,
88 WASH. L. REV. 759, 780-81 (2013).

66.  Seeid. at 780-81, 793.

67.  Seeid. at775-79, 797.

68.  Seeid. at 772, 783-87.
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ambitious goals have never come close to being attained, although the quality
of the nation’s waterways is noticeably improved.5

Structurally, the CWA divides all water pollution sources into two
categories, “Point Sources” and “Non-Point Sources.” Point sources are
defined as discrete locations from which discharges of potential water
pollutants originate.7> The CWA calls for close regulation of all point sources,
initially to control them and ultimately to eliminate them.7* New point sources
are subject to the strictest regulation.7? They are required to install the “best
available” water pollution control technology before the regulations allow
them to commence operation.”s Most existing point sources were industrial
or municipal and were subject to increased federal regulation over the years
as pollution control technology improved.7t Not so for CAFOs. This is because
the CWA only requires federal regulation of large-scale CAFOs, and the great
majority of the nation’s CAFOs fall below this regulatory floor.

Non-point sources are primarily rural in nature and involve various types
of open-land runoff carrying pollutants to nearby waterways.7> In the CWA,
adoption of practical strategies to control non-point sources were basically left
for future development. Unfortunately, after almost a half century, systematic
controls over non-point sources have yet to emerge. Runoff from agricultural
land has long been by far the largest contributor to the nation’s water
pollution burden from non-point sources.

The CWA expressly designates CAFOs as “point sources””7 of potential
water pollution, and above a specified size all CAFOs discharging animal
wastes are required to secure a permit from the NPDES.7® The regulations
under the Act define whether a CAFO is large, medium, or small on the basis
of the number of animal units they feed at maximum capacity for at least 45
days per year.7 For example: A CAFO feeding hogs weighing 55 pounds or
more is considered a large CAFO under the regulations if it feeds over 2,500
hogs; a hog CAFO is medium-sized if it feeds 750-2,499 hogs of the requisite
size; and a hog CAFO is small if it feeds 749 such hogs or less.?> Only large
CAFOs are required to secure NPDES permits.’* Medium-sized CAFOs may or

69.  See generally N. William Hines, Iistory of the 1972 Clean Water Act: The Story Behind Iow the
1972 Act Became the Capstone on a Decade of Extraordinary Environmental Reform, 4 GEO. WASH. .
ENERGY & ENV'T. L. 80, 105-06 (2013).

70.  Seegg US.C.§ 1862(14) (2018).

71.  Seeid. § 1251(a).

72, Seeid. §1516(a)(1).

79. ld

74. See3g US.C.§1314(b)(4).

75. Jonathan Cannon, A Bargain for Clean Water, 17 NY.U. ENV'T. L.]. 608, 610 (2008).

76.  Seeid. at610-11.

77. 93 US.C. § 1862(14) (2018).

78.  See40 CFR.§122.29(d) (1) (2020).

79. 1d.§ 122.23(b).

8o. [d.

81. [Id.§ 122.23(d), (e).
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may not require NPEDS permits, depending on several factors relating to
their location, operation, and waste disposal systems.8? Small CAFOs are not
expressly mentioned in the regulations, therefore generally they are not
required to operate under NPDES permits unless they discharge animal
wastes directly into waters of the United States or have other problematic
characteristics that threaten the achievement or maintenance of local water
quality standards.8s

EPA promulgated and published major regulations dealing with CAFOs
in 1974, in 2003, and again in 2008.8¢ All of these regulations were
challenged in court, either by environmental organizations or by CAFO
industry groups.®s In all three instances of litigation the resulting judicial
decisions caused the EPA to withdraw or rewrite some of the proposed
regulations.®® The most notable EPA legal setback suffered through adverse
court decisions in these cases included overturning new rules that required
all CAFOs, or at least all CAFOs with the “potential” or “proposing” to pollute,
to operate under a NPDES permit.87 Three other litigation losses included:
1) rejection of new rules that required manure storage lagoons to withstand
a 100-year, 24-hour rain event; 2) treated runoff from land on which liquefied
manure was applied as a “point source” of pollution instead of exempt
“agricultural stormwater runoff;” and g) added “water quality-based eftfluent
limits” (“WQBELs”) to CAFO permits in all cases where ordinary effluent
limits were insufficient to protect local water quality standards.58

Thus, what appears on the surface as systematic, intense, and direct
federal enforcement of the CWA against CAFOs is simply a mirage. Over the
years, the EPA has engaged in a massive delegation to state water pollution
control agencies of the primary regulatory authority for issuing and enforcing
NPEDS permits to CAFOs within their state.® It has also off-loaded to the
states’ primary responsibility for regulating CAFOs not required to hold
NPDES permits. Currently, 47 of the 5o states have received this delegated

82. Id.§ 122.2g(e), (h).

8g. Id.

84. See Effluent Guidelines and Standards, 39 Fed. Reg. 5704 (Feb. 14, 1974) (to be
codified at 40 C.FR. pt. 412); National Pollutant Discharge Elimination System Permit
Regulation and Effluent Limitation Guidelines and Standards for Concentrated Animal Feeding
Operations (CAFOs), 68 Fed. Reg. 7176 (Feb. 12, 2008) (to be codified at 40 C.F.R. pts. g, 122,
129, 412); Revised National Pollutant Discharge Elimination System Permit Regulation and
Effluent Limitations Guidelines for Concentrated Animal Feeding Operations in Response to the
Waterkeeper Decision, 7g Fed. Reg. 70418 (Nov. 20, 2008) (to be codified at 40 C.F.R. pts. g,
122, 412).

85. SeeNat. Res. Def. Council, Inc. v. Reilly, 781 F. Supp. 806, 807-08, 811 (D.D.C. 1992);
Waterkeeper All, Inc. v. EPA, 499 F.gd 486, 490—98 (2d Cir. 2005); Nat’l Pork Producers Council
v. EPA, 635 F.3d 738, 741—43, 749 (5th Cir. 2011).

86.  See generally supra note 8y for the three examples.

87.  Waterkeeper All., Inc., 399 F.gd at 502-03.

88. Id.at 506, 520—23.

89.  NPDES State Program Authority, EPA, https:/ /www.epa.gov/npdes/npdes-state-program-
authority [https://perma.cc/TPGz2-H42P].
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regulatory authority.9> Only in Massachusetts, New Mexico, and New
Hampshire are NPDES permits issued by the EPA itself through its regional
offices.9

In issuing NPDES permits, both federal and state regulators must apply
EPA-promulgated CAFO effluent guidelines, best waste disposal practices,
nutrient management requirements, and any permitted discharge of
pollutants must meet relevant local water quality standards.9> Unlike the
radical “No Discharge” policy of the original CWA, however, the regulations
implementing effluent guidelines for CAFOs expressly consider economic
practicality equally with environmental security, with the prevalent standard
being “Best Conventional ... Technology.”s Best conventional technology
for CAFOs as defined by EPA and state regulators is the lagoon storage/land
spreading practice described earlier.9s Similarly, the Best Available
Technology (“BAT”) for new CAFOs is limited to “best available technology
economically achievable,” which also translates into the conventional waste
disposal practice,% because no higher degree of animal waste treatment has
ever proved economically practical or sustainable. This is a far cry from the
secondary treatment routinely required of all municipal waste treatment
plants, or the tertiary treatment required of many others. In short, EPA’s
effluent guidelines for CAFOs bear little resemblance to the carefully
calculated, science-based effluent standards the EPA established under the
CWA and aggressively applies to industries, municipalities, and other known
major point sources.

One important additional federal requirement for CAFOs is that all
NPDES permits must assure that an exposed animal wastes storage lagoon can
withstand a 24-hour, 25year rain event without overflowing.9® Another
important regulatory requirement added more recently is that state-issued
NPDES permits must include detailed Nutrient Management Plans (“NMP”)
for storage and land disposal of animal wastes generated by regulated
CAFOs.97 The required NMPs must reflect national best practices for storing
animal feces, urine, and process water, and for spreading or spraying liquified
animal wastes on cropland or other open land.”®® The NMPs theoretically

go. ld.

91. Id.

92. See generally EPA, NPDES PERMIT WRITERS’ MANUAL FOR CONCENTRATED ANIMAL
FEEDING OPERATIONS (2012), https://www.epa.gov/sites/default/files/2015-10/documents/ca
fo_permitmanual_entire.pdf [https://perma.cc/KRgU-MSYT] (providing a comprehensive
manual explaining all CAFO permitting requirements).

93. Id.at1g, 66, 8g.

94. Id. at 26, 126.

95. Id.at1s.

96. Inits 2003 rulemaking, the EPA attempted to increase this requirement to a “100-year,
24-hour rainfall event,” but this change was invalidated in a court decision. See EPA,
CONCENTRATED ANIMAL FEEDING OPERATIONS FINAL RULEMAKING — Q & A 1 (2008), https://www
g.epa.gov/npdes/pubs/cafo_final_rule2oo8_qga.pdf [https://perma.cc/6RTH-PWKS].

97. ld.

98. ld.
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control the maximum amounts of animal wastes that can be spread or sprayed
on cropland over set periods of time, consistent with the agronomic nutrient
absorption rate of the soils on which the wastes are spread.» Because there
are multiple variables that affect the environmental safety of spreading
animals wastes as fertilizer, the NMP’s lack scientific precision. Adding to this
uncertainty, CAFO operators are encouraged to experiment by trial and error
to determine their land’s actual agronomic absorption capacity.'*° Thus, the
NMPs are very different from the rigorous regulatory requirements EPA
imposes on land spreading of potential water pollutants everywhere butin the
agricultural sector.

Another wrinkle in the interpretation of the NMP regulations concerns
storm water runoff from lands on which CAFO wastes have been spread or
sprayed as fertilizer. Such runoff can seriously pollute nearby watercourses.'*!
Regulations under the CWA, however, specifically exempt “agricultural
stormwater discharge” from direct regulation as point sources.'*> Under the
current regulations, if a CAFO is in full compliance with its approved NMP,
stormwater runoff from land fertilized with animal wastes is not regarded as
the discharge of a pollutant but is treated instead as an exempt “agricultural
stormwater discharge.”'*s The U.S. Court of Appeals for the Second Circuit
upheld this regulatory distinction in Waterkeepers Alliance, Inc. v. EPA.'°4

CAFO permits issued by states to whom EPA has delegated NPDES
permitting authority must conform to national standards for CAFO effluents
and for acceptable nutrient management plans promulgated by the EPA.1o5
The state-issued NPDES permits must also protect federal water quality
standards established for state waterways.'*® State authorities, however, are
granted a good deal of discretion in managing their NPDES permitting
responsibilities.'*7 This includes the ability to add state-based requirements to
the permits, including more exacting siting restrictions, higher construction
standards for facilities, stricter operating rules, and more detailed nutrient
management plan requirements.'*8 All additional state regulation, however,
must be at least as strict as the applicable federal requirements.'*9 As a result,

99. ld atg4.

100. Id.

101.  See Waterkeeper All, Inc. v. EPA, 399 F.gd 486, 494 (2d Cir. 2005).

1o2.  ld. at 496.

103. Id. at 5o7.

104. Seeid. at 2z2—24.

105. See33 US.C. 8§ 1319(a)(2), 1319(c) (2018).

106.  Id.

107. Madhavi Kulkarni, Note, Out of Sight, But Not Out of Mind: Reevaluating the Role of
Tederalism in Adequately Regulating Concentrated Animal Ieeding Operations, 44 WM. & MARY ENV'T. L.
& POL’YREV. 285, 288-89, 291-93 (2019).

108. Id.

109. EPA, PRODUCERS’ COMPLIANCE GUIDE FOR CAFOs: REVISED CLEAN WATER ACT
REGULATIONS FOR CONCENTRATED ANIMAL FEEDING OPERATIONS (CAFOS) 5 (2003), https://ww
w.epa.gov/sites/default/files/2015-06/documents/compliance-cafos.pdf [https://perma.cc/U
TUx-DVgH].
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most states combine federal requirements with supplemental state
requirements and issue a standard unified permit for operating a CAFO to all
confined feeding operations within the same size category.''°

As to CAFOs below the 1000-animal-units minimum, state regulators are
authorized to establish effluent limitations based on their “Best Professional
Judgment.”''* In exercising this discretion, state regulators are instructed to
consider “the cost of achieving effluent reduction, the age of the equipment
and the facility, the [waste disposal] process employed, the engineering
aspects of the control techniques, the process changes, and non-water quality
environmental impacts.” 2

It appears states vary a great deal in how assiduously they regulate
medium and small CAFOs to prevent water pollution, but one thing they seem
to have in common is that in exercising their “Best Professional Judgment”
they regularly approve the conventional waste disposal practices of hog
CAFOs as a perfectly acceptable method for disposing of huge amounts of
animal waste. They also accept this waste disposal practice as BCT, “best
control technology for conventional pollutants.”'s Federal regulatory
approval is granted for the lagoon/land spreading practice unless the CAFO’s
waste discharges can be demonstrated to reach nearby waters directly, or
through an artificial discharge point or an interconnection between
underground and surface waterways, or the CAFO is sited in a particularly
sensitive location.''1 If any of these conditions are present, a case-by-case
analysis is required to assess the environmental risk proposed by the CAFO’s
proposed waste management practices.''s

One area where the states have the primary regulatory role under the
CWA is in controlling pollution of groundwater, except in cases where a
discharge from a CAFO can reach U.S. waters via a direct hydrological
connection to groundwater.'' In such a case, a NPDES permit is required.''7
Otherwise, if a proposed CAFO is located in a region where groundwater
aquifers are particularly vulnerable to becoming polluted from seepage from
CAFO storage lagoons or by surface runoff from lands spread with liquefied
manure, the permit issued to the CAFO by a state must provide additional
restrictions designed to prevent groundwater pollution.''® A fragile limestone
substrata underlies the land surface in portions of several states with large

110, [d.

111.  EPA, GUIDE MANUAL ON NPDES REGULATIONS FOR CONCENTRATED ANIMAL FEEDING
OPERATIONS 12—14 (1995), https://wwwg.epa.gov/npdes/pubs/owmo266.pdf [https://perma.
cc/A4FE-FN7P].

112, Id at14.

113. 40 C.FR. § 432.47 (2020).

114. EPA, supranote 111, at g—10.

115. Id at1o.

116.  Seeid. at g; EPA, supranote 96, at ;.

117. ld. at 5-6.

118.  See ]/\MlﬁS MERCHANT & DAVID OSTERBERG, THE EXPLOSION OF CAFOS IN IOWA AND ITS
IMPACT ON WATER QUALITY AND PUBLIC HEALTH i—ii (2018), https://www.iowapolicyproject.org/
2018docs/ 180125-CAFO.pdf [https://perma.cc/YOYW-UGZ5 .
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CAFO populations. This type of subsurface formation, called karst substrata
by geologists, is highly susceptible to fracturing and allowing seepage from
lagoons and surface runoff to flow into groundwater aquifers, polluting them
for long periods of time.''9 State officials generally will not issue CAFO
permits for this type of land surface, but when a rare permit is issued, state
regulators routinely subject the permitted CAFO to the strictest waste
management requirements and to regular monitoring to prevent
groundwater pollution.'=°

B. THE CLEAN AIR ACT

Like the CWA, the CAA divides its regulatory authority into two
categories—"“stationary sources” and “indirect sources,” commonly referred
to as “mobile sources.”*2* Unlike the CWA, which specifies CAFOs as potential
“point sources” of water pollution,'2* the CAA has never classified CAFOs as
stationary sources of air pollution. CAFOs clearly are not mobile sources of
air pollution, so they are not subject to direct regulation under the CAA.
Again, like the CWA, the CAA relies heavily on state regulation and
enforcement to carry out its air pollution control mission.'2s The CAA
requires new stationary sources of air pollution to use the best technology
available to control their emissions,'*t but unfortunately such a stringent
requirement does not apply to new CAFOs. Thus, new CAFOs are not
regulated in the same way the CAA controls emissions from other stationary
sources, such as new factories, electric power plants, landfills, and other
significant potential sources of air pollution.'#s

Similarly, in establishing ambient air quality standards for the nation’s
airsheds, EPA published limits for only six airborne pollutants (particulates,
ozone, sulfur dioxide, nitrogen dioxide, carbon monoxide, and lead).'26
Notably, the list does not include ammonia or methane, which are common
pollutants in the emissions from CAFOs.'27 Also, because CAFOs are not
treated as stationary sources, the introduction of numerous CAFOs into an
airshed with high quality air is not affected by the CAA requirement to
“prevent significant deterioration.”'*® This “nondegradation” policy requires
all stationary sources constructing new facilities in high quality airsheds to
obtain a permit and meet an emission standard of “lowest achievable emission

119.  Seeid.

120. Id.

121. 42 US.C.§ 7410-11 (2018).

122.  Seegg US.C.§ 1362(14).

129.  See42 US.C. §§ 7411(1), 7412()).

124.  Id. § 7411(a)=(b).

125.  Seeid. §§ 7411-7412.

126.  See id. §§ 7408, 74009; Criteria Air Pollutants, EPA, https://www.epa.gov/criteria-air-
pollutants [https://perma.cc/W2LG-CN84].

127. 42 US.C. §§ 7408, 7409; EPA, supranote 126.

128.  Seeid. §§ 7470-7479.
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rate” for the pollutants they emit.'29 Being exempt from this requirement is a
big advantage for CAFOs because they are generally acknowledged to emit
significant air pollutants that commonly include—besides obnoxious odors
and some particulate matter—methane, hydrogen sulfide, ammonia, and
possibly anti-biotic-resistant bacteria and other pathogens.'s°

It is this inability to apply key elements of the CAA to CAFOs that led
environmental groups and public health experts to argue that emissions from
CAFOs are a significant source of air quality degradation in certain specific
regions around the country. For this reason, it is contended that they should
be regulated as stationary sources. Treating CAFOs as stationary sources is an
additional proposal to the longstanding argument that ammonia and
methane should be added to the list of Criteria Pollutants monitored in all air
sheds.'3' Every time proposals to amend the CAA to increase the regulation
of CAFOs emissions are brought forward, however, strong political resistance
arises from farm states’ representatives that stymies any action by Congress.'s?
Without such an expansion of the CAA to designate CAFOs as stationary
sources of air pollution and establish air quality standards for ammonia and
methane, emissions from CAFOs are almost completely unregulated by the
CAA. Although the CAA requires air quality monitoring for six listed air
pollutants, it is my impression that emissions from CAFOs of any of the six
regulated air pollutants are so localized they can almost never rise to a level
that exceeds established air quality thresholds for a region.’ss These pollutant
thresholds are set in State Implementation Plans approved by EPA for the
regulation of air quality in designated regional airsheds.'s

Currently, the EPA regulations do not authorize a reliable monitoring
methodology for measuring harmful emissions escaping from CAFOs
immediately into the ambient air around them.'35 Environmental advocates
petitioned the EPA to urge the agency to directly regulate emissions from
CAFOs like ammonia and methane, and to develop practical emission
monitoring techniques to focus on local air pollution issues caused by
CAFOs. 30 Again, because of strenuous farm state representatives in Congress,
no action is expected on this front for the foreseeable future.

129.  Seeid. §§ 7501-7502.

130.  See HRIBAR, supra note 5, at 2—11.

131, Seeid. at16.

132.  Seeid. at 13—15.

183. See42 US.C. § 7401(c) (2018).

134. ld.

135.  SeeDustin Till, Environmental Groups Press for Federal Regulation of Air Emissions from Animal
Feeding Operations, MARTEN L. (Apr. 27, 2011), https://web.archive.org/web/20120415164046/
http:/www.martenlaw.com/newsletter/201 10427-afo-air-emissions-regulations [https://perma.
cc/EBH3-AZCG].

136.  See Complaint for Declaratory and Injunctive Relief at 24—26, Env’t Integrity Project v.
EPA, No. 1:16-cv-02203-ABJ, 2016 WL 6581149 (D.D.C. Nov. 4, 2016).
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V. STATE REGULATION OF CAFOS
A.  GENERAL ENVIRONMENTAL REGULATION

Long before CAFOs became the dominant method in the United States
for raising most types of food animals and for producing eggs, all states had
adopted state-level regulatory regimes for controlling water pollution and air
pollution within the state.'s”7 These regulations typically started out as the
domain of the State Health Department, and what regulation occurred was
focused primarily on public health concerns.'s$ Early regulation of public
health threats in the rural countryside was not characterized by strenuous
enforcement, against even egregious polluters.'s0 In the 1960s and 197o0s,
most states responded to the so-called “environmental movement” by
upgrading their environmental protection laws to extend their reach beyond
public health threats to broader environmental quality concerns and they
toughened their enforcement measures against violators.'4° Typically, the new
laws established minimum standards for water quality in state waters and
ambient air quality within state airsheds, but these statewide regulations were
typically regarded as the regulatory floor.'#t Local governments were
encouraged to add more demanding regulations if they needed to respond to
special threats to local water quality or air quality.'4

The advent of the federal CWA and the CAA in the early 1g70s dovetailed
with these reform efforts and brought the states within a nationwide system of
federally-established effluent and emission control requirements, along with
a set of national water quality standards and ambient air quality criteria.
Except for the regulatory efforts necessitated by specific inclusion of CAFOs
as point sources of water pollution in the CWA discussed earlier, very little of
this general state environmental regulation was directed at the types of serious
health and environmental problems CAFOs could cause their immediate
rural neighbors. In part, this nonregulation was the result of the fact that any
water pollution or air pollution generated by a CAFO stayed very local and
did not enter a waterway to violate water quality standards or was never
noticed in the monitoring of a regional airshed.'43 Even large CAFOs do not
occupy very much land so the air shed surrounding them is typically more
than large enough, depending on wind conditions, to make it difficult to
detect airborne pollutants very far from the borders of the CAFO site. More
problematic, enforcement of these types of general environmental protection
laws tended to be reactionary in nature; they came into play only after some

187.  SeeN. William Hines, Nor Any Drop to Drink: Public Regulation of Water Quality Part I: State
Pollution Control Programs, 52 IOWA L. REV. 186, 196 (1966).

188,  ld. at 203.

139. Id. at 204-05.

140.  See N. William Hines, A Decade of Nondegradation Policy in Congress and the Courts: The
Erratic Pursuit of Clear Air and Clean Water, 62 TOWA L. REV. 648, 647-49, 657 (1977).

141.  ld. at 644—45.

142. Id. at 644, 665.

148. ld. at 698-gq.
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sort of environmental disaster occurred.'44 State environmental agencies
typically sought to remediate known pollution problems and to punish the
perpetrators,'45 not to prevent them from happening in the first place.

B.  STATE REGULATION SPECIFICALLY GOVERNING CAFOS

As CAFOs proliferated starting in the 1g7o0s, and partly in response to
the delegation to states of federal NPDES permit issuance authority, states
experiencing rapid growth in CAFOs began enacting specific legislation and
promulgating administrative regulations governing the siting and operation
of CAFOs, including requiring detailed manure management plans.'4 Also
during this era, some states amended or added to their right-to-farm laws to
erect legal protections for CAFOs against neighbors’ nuisance suits.'17 In this
Section, an effort will be made to synthesize the laws and regulations affecting
CAFOs in the ten states with the largest number of regulated animal feeding
operations.'48

The statutes and regulations focused on CAFOs in these ten states all
cover most of the same general core topics, though not necessarily in this
order: 1) basic information required in an application for a CAFO permit;'49
2) design of the CAFO buildings;'s° g) specifications for collection of animal
wastes and storage basins;'5' 4) site setbacks from neighboring properties and
from environmentally sensitive areas;'s* 5) construction standards for CAFO
buildings;'ss 6) operating requirements;'s¢ 7) manure management plan,
including monitoring of waste storage basins;'s5 8) standards for open land
spreading of liquified manure, including setbacks from steep slopes,
neighboring properties, parks, and water courses;'s® g) protecting ground

144. Id. at 699.

145. Hines, supranote 137, at 200-07.

146 See, eg., ENV’T INTEGRITY PROJECT, THREATENING IOWA’S FUTURE: IOWA’S FAILURE TO
IMPLEMENT AND ENFORCE THE CLEAN WATER ACT FOR LIVESTOCK OPERATIONS 15—1 8 (2004) B htt‘p:
//www.environmentalintegrity.org/pdf/publications/Report_Threatening lowa_Future.pdf [htt
ps://perma.cc/qQJXS-KEZR].

147. During this period, the five states adopting special statutes to protect CAFOs from
nuisance liability were Iowa, Oklahoma, Wyoming, Tennessee, and Kansas. More recently, North
Carolina joined these states in enacting special legislation favoring CAFOs over neighbor’s
property rights in 2018 and 2019.

148. The ten states whose laws are cited (in order of the number of hogs in CAFOs as
reported by EPA in 2018) are: Iowa; North Carolina; Minnesota; California; Texas; Nebraska;
Georgia; Indiana; Arkansas; and Kansas.

149. See, e.g., N.C. GEN. STAT. § 143-215.10C (2021).

150.  See, e.g., MO. CODEREGS. ANN. tit. 10, § 20-8.300 (2021).

151.  See, e.g., NEB. REV. STAT. ANN. §§ 81-1504, 81-1505 (West, Westlaw through the end of
the 1st Regular Session and the end of the 1st Special Session of the 107th Legislature (2021)).

152.  See, e.g., 327 IND. ADMIN. CODE 19-12-g3 (West, current with amendments received
through the Indiana Weekly Collection, December 8, 2021).

153.  See, e.g., JOWA ADMIN. CODE 1.567-65.105(1) (2020).

154. See, e.g., MINN. R. 7020.2225 (2021).

155.  See, e.g., GA. COMP. R. & REGS. 40-13-8.05 (2021).

156.  See, e.g., id. 40-13-8.06.
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water quality, where relevant;'s7 and 10) closure requirements.'s8 In addition,
many states have express requirements for notifying neighbors and certain
public entities within a specified distance from the proposed site when an
application for a CAFO permit is filed.'s9 At least one state has considered
requiring more extensive treatment of collected animal wastes where the
CAFO is large enough to justify the technology investment, but has not made
much progress implementing this idea.'6°

Although public regulation of CAFOs among the states may focus on the
same core issues, there are significant differences from state to state in the
comprehensiveness of the regulations and how aggressively they are enforced
with respect to some key regulatory provisions, many of which potentially
affect the quality of life of CAFO neighbors. Most common differences among
states concern requirements such as the extent of serious regulation applied
to medium and small CAFOs,'6* distance of site setbacks from neighbors and
sensitive areas,'% degree of monitoring air quality within CAFO buildings and
at the boundaries of the site,%3 level of monitoring of the capacity and stability
of storage basins,'% policing manure management plans,'® and enforcement
of setbacks and climatic restrictions on spreading liquified manure on farm
fields.*66

Between the two states with the largest number of hogs in CAFOs, Iowa
and North Carolina, Iowa stands out for having relatively weak state laws and
regulations governing the approval, siting, operation, and monitoring of
CAFOs. North Carolina, on the other hand, since the late 19gos has enforced
a moratorium on new hog CAFOs unless they provide advanced treatment of
hog wastes they generate. Existing CAFOs, however, have been allowed to
expand without close regulatory oversight. In addition, both states have
experienced a great deal of pressure from the CAFO industry to amend their
right-to-farm laws to nullify parts of their nuisance law enforcement with

157. See, e.g.,, CAL. CODE REGS. tit. 27, § 22564 (2021).
158.  See, e.g., MINN. R. 7020.2025 (2021).
159. See, e.g., MO. ANN. STAT.

See
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See e.g. .

See, INN. STAT.
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