Looking Glass:
A Reply to Caulfield and Laufer

Mihailis E. Diamantis*

Sometimes it takes one’s critics to hold up a mirror and recall one to
oneself. Matthew Caulfield and William Laufer extend that kindness to me in
their Response1 to my Article, Clockwork Corporations: A Character Theory of
Corporate Punishment.2 There | propose an approach to punishing corporate
criminals that draws on virtue ethical themes. Caulfield and Laufer fault me for
offering “an orthodoxly consequentialist proposal”’3 that fails to “take the
virtuistic roots of character theory seriously.”4+ With the exception of some
miscommunications of my own which I strive to correct below, I have the rare
pleasure of agreeing with almost all of their insights.

Every scholar is familiar with the delicate task of sculpting what he wants
to say into what others want to hear. Most legal academics working on
corporate crime are open minded about the proposals they will entertain, but
it must have the right packaging. Aside from a handful of retributivists,s
“[c]orporate criminal law . . . operates firmly in a deterrence mode.”6 Character
theory was meant to be something different, an alternate normative framework
for measuring when and what punishment is appropriate for corporate
criminals. In early drafts of the Article, I learned that the bulk of my audience
found the most natural language for framing character theory
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—"virtue” and “vice”—to be distractingly distant from the more familiar
language of “expected cost” and “expected benefit.”7 So I reframed my
arguments using a “broadly consequentialist perspective” that shares the same
underlying goal of deterrence—“preventing corporate crime.”8 If I could show
that character theory would reduce corporate crime, I thought, maybe the
deterrence folks would eventually indulge some talk of virtue.

One risk of stepping into another’s shoes is that you might forget to step
out. After spending months in the role of a thoroughgoing consequentialist, I
thought my task was done once I had argued that character theory would
effectively prevent corporate crime. Caulfield and Laufer have reminded me
that was just the first tentative step. Their criticisms that character theory is
under-theorized® and inadequately distinguished from competing
approaches10 are spot on and gratefully received. As they say, a truer account
would take virtue, rather than something else like social welfare, as
fundamental.11

Thanks in part to Caulfield and Laufer, that project is now underway.12
Having now spent more time back in my virtue ethical shoes, I want to temper
some of their expectations about just how far virtue theory will likely go. For
one thing, it is unlikely that social welfare will fall out of the picture entirely.
Caulfield and Laufer are right to imply that historical accounts of human virtue
refer to individual flourishing or happiness,13 rather than summative values
like social welfare.14 Corporations are fundamentally different kinds of
“people,”15 and an account of their virtue will likely be quite different.
Caulfield’s and Laufer’s rhetorical question—“[W]hat could be ‘mnaturalist’
virtues for an organization?”16—answers itself. Corporations are not natural
beings, so their virtues must derive from elsewhere. As Caulfield and Laufer
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point out, corporations also lack the rich mental lives that are important in
virtue ethics.17 On standard accounts of human virtue, perception and emotion
are crucial ingredients—perceiving when circumstances call for virtuous
action and being motivated to that action by the right emotion.18 Most legal
scholars agree that “corporations have no consciences, no beliefs, no feelings,
no thoughts, no desires.”19 While some philosophers are prepared to be more
generous—allowing intentions and beliefs to corporations—they generally
draw the line at perceptions and emotions.20 My approach aims to be
metaphysically very modest—I want to introduce corporate virtue without
“ephemeral”21 corporate minds or specious corporate biology.

Corporations are artificial people.22 Like all artifacts, they are made for
some human end.23 Excellence in a corporation will likely be defined by
reference to that end.24 The end of a knife is to cut, so being sharp is one of its
excellences. On this approach, if social welfare is part of the end of corporations
(as I think likely), it will remain an important consideration in any theory of
corporate virtue. The challenge will be to specify precisely what the relevant
end is and to show why the corporate excellences that conduce to it have a
normative salience that the sharpness of knives does not.

This is where the hybrid status of corporations as artifacts that are also
“persons” can do some work. Unlike typical artifacts, which are inert unless
acted upon, most scholars of corporate crime agree that corporations are
capable of acting. While corporations were once only held criminally liable for
omissions (i.e. not acting),2s those days are at least a century behind us.26 [
agree with Caulfield and Laufer that we can probably do better than respondeat
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superior (the dominant legal doctrine) when attributing acts to corporations.27
Just about any sensible account of corporate action will be enough to move from
thinking of corporate excellence in terms of the inert qualities all artifacts have,
to thinking of it as excellence of character. Corporate virtues, assuming they
exist, are character traits, i.e. “stable disposition[s] to behave.”28 With some
theory of corporate action in hand, the path clears for an account of corporate
character, and, from there, of which character traits are virtues.

If corporations can, like humans, have stable dispositions to act, responses
to some of Caulfield’s and Laufer’s questions come into view. They ask whether
anything with dispositions, e.g. salt (which is disposed to dissolve in water), or
anything capable of acting, e.g. a mob (which can perform acts of destruction),
has character.29 The answer must be “no.” While salt may have dispositions,
they are not dispositions to act. And while mobs may act, they do not act in
stable ways. With respect to mobs, Caulfield and Laufer helpfully suggest that
what a mob lacks is a “formal internal organization [and a] ‘logically integrated
set of commitments.””30 These are the features that can give organized groups
like corporations stable disposition to act, i.e., character traits.31

I should also warn that corporate character theory will likely embrace,
rather than “wrestle with][,] the idea that all corporations are associated with
deviance of some sort.”32 Most virtue ethicists would find it unsurprising that
even “virtuous” corporations sometimes commit wrongs. Honest people
sometimes lie if the stakes are high enough. Courageous people may act
cowardly in moments of sufficient psychological stress. In general, all virtuous
people will sometimes act out-of-character.33 Why should we expect more of
corporations? Recognizing that sometimes good corporations can act out-of-
character is one of the strengths of character theory. It forces us to consider
seriously whether corporate-level punishment of any kind is appropriate in
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such circumstances. I argue it is not.34

Just in case there are any consequentialists reading this, I would like to
make clear that I still stand by everything I said in Clockwork Corporations. 1f
Caulfield and Laufer are right that the character theory I presented is just a
form of “deterrence redux,”3s then I pitched the paper well. But it is likely to
seem a highly unorthodox sort of deterrence. Talk of corporate reform (the
main punitive tool I propose) is not new to corporate deterrence theory, so long
as it focuses on ex-ante reform initiated by the corporation itself.36 However,
the sort of coercive ex-post reform that character theory envisions is a far cry
from that.37 Both approaches are ways of “ensuring that bad acts are not
repeated,” but not every way of doing this counts as deterrence.38 Capital
punishment prevents particular criminals from reoffending, but because it
incapacitates them, not because it specifically deters.39 Giving everyone a basic
income might reduce the incidence of theft,40 but by rendering theft
unnecessary, not by deterring it. Deterrence usually works, like Caulfield and
Laufer imagine all punishment must, by imposing “loss[es] and adversity.”41
Character theory favors a more constructive approach.42 [ leave it to deterrence
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theorists to say whether this sounds more like deterrence or something else.

I would like to close by drawing attention to some consequences of
character theory that should interest even Caulfield and Laufer. They
emphasize their concern over a series of intersecting incentives among
corporate suspects and government officials that leads both to “turn a blind eye
to actual evidence of good versus bad corporate character.”43 Officials want
credit for being tough on crime, and corporate criminals want to put the past
behind them. As a result, both sides settle for “window dressing or ‘cosmetic’
compliance.”44 The public is none the wiser, and everyone avoids the hard work
of designing and implementing meaningful reform.

AsTarguedinthe Article, corporate character theory would facilitate more
corporate prosecutions.45 This would have two beneficial consequences for the
compliance game. One is that there would be more corporate convictions.
Today, the largest corporate criminals often exit the criminal justice process
through pretrial diversion. They then land relatively unscathed in the friendly
territory of the compliance game. More corporate convictions would
reinvigorate one of the causalities of the compliance game: the expressive
condemnation of a guilty verdict.46

The second consequence is that more prosecution gives a third party—the
judge—a more important role.47 Judges are insulated from the political and
financial incentives that drive the compliance game. This may explain why
judges seem to be more skeptical of the deals prosecutors and corporations
strike.48 A scrutinizing judicial eye and strengthened judicial hand would
certainly do something to temper the brashness of the compliance game.

It is here that the character theory of corporate punishment and the due
diligence defense that others have proposed are importantly different. 49 A due
diligence defense would only further remove judges from the process. It would
allow a corporate criminal to escape conviction by arguing that, even though
some employee committed crime, the employer genuinely cared about
compliance.50 As a theory of punishment (and not of liability), the character
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theory 1 advocate would not make such a defense available. Rather,
corporations could be convicted despite claiming to have robust compliance
processes. The question of corporate character and the adequacy of corporate
compliance would then go to the sentencing judge.

I could sum up everything I have just written more concisely: Matt and Bill,
I agree. I have not done enough to define or defend corporate character. I need
to do more. And I am grateful for the encouragement to do so. I think character
theory could eventually be a new way of evaluating corporations and their
(mis)conduct. Your Response is the occasion for me to reflect on how to make
it so.
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