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I. INTRODUCTION

A prosecutor, faced with the burden of proving the defendant’s guilt
beyond a reasonable doubt, wants to present a compelling narrative that will
draw the jurors inexorably to a verdict of guilty.' To that end, prosecutors are
often tempted go beyond merely using admissible evidence to incrementally
build the case against the defendant. Instead, they employ evidentiary tactics
that provide shortcuts designed to prime the jury for conviction.? In addition,
prosecutors seek to frame the defendant’s actions through the lens of law
enforcement, telling the jury why and how law enforcement identified and
pursued the defendant. But this investigation narrative has little legitimate
probative value and threatens to unfairly prejudice the defendant.s
Nevertheless, the courts often give the prosecution license to present this
narrative, priming the jury for conviction.

This Article focuses on four types of evidence admitted too readily by the
courts and used by prosecutors to enrich and strengthen the case against the
defendant. Prosecutors use each of these types of evidence to develop a
narrative at trial that focuses the jury on the investigation and the law
enforcement perspective, rather than simply on proof of the defendant’s

1. See Old Chief v. United States, 519 U.S. 172, 186-88 (1997).

2. Some of the tactics employed are beyond the scope of this Article. See, e.g., United States
v. Wiggan, 700 F.gd 1204 (gth Cir. 2012) (holding that the prosecution improperly elicited
testimony from a grand jury foreperson that the grand jury believed the defendant had lied to
the grand jury); Josephine Ross, “Ile Looks Guilty”: Reforming Good Character Evidence to Undercut the
Presumption of Guilt, 65 U. PITT. L. REV. 227 (2004) (discussing a prosecutor’s use of derogatory
terms, thereby priming the jury to view the defendant as guilty).

3. Seeinfra PartI1.
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criminal conduct—the investigation narrative. The four types of evidence
prosecutors employ to develop this narrative are: (1) out-of-court statements
about the defendant’s criminal conduct that do not fall within any hearsay
exception; (2) overview testimony that paints a comprehensive picture of the
prosecution’s case; (3) opinion testimony that instructs the jury how to view
evidence with the eye of the investigator; and (4) profile testimony that
invokes the lessons law enforcement claims to have learned from other cases
to explain the criminal nature of the defendant’s conduct. These types of
evidence direct the attention of the jury to what law enforcement knew at
various points in the investigation, what motivated them to target the
defendant, the steps they took, and how the case against the defendant fits
into the greater picture of criminal investigation. The evidence explains why
law enforcement viewed—and the jury should view—the defendant’s conduct
as criminal.

Evidence in these categories should be admitted only rarely, if at all.
Careful enforcement of the rules of evidence would generally preclude their
use. But too often the courts fail to subject these four types of evidence to
appropriate scrutiny. Instead, courts grant the prosecution unjustified license
to use these types of evidence because they regard the investigation narrative
as a legitimate part of the prosecution’s case. It is not. The jury does not need
to know—and should not know—about the investigation. The narrative of the
case should focus exclusively on what the defendant did, not how law
enforcement acted or what law enforcement believed.

Allowing the prosecution to develop the investigation narrative harms
the defendant. Each of these types of evidence injects the risk of unfair
prejudice to the defendant. The evidence has de minimis probative value,
speaking only to the investigation narrative, and threatens to sway the jury
improperly to convict. By admitting the evidence, courts inflate its probative
value and discount the risk of harm to the defendant. Further, even when the
courts condemn the use of such evidence, they often conclude the error was
harmless and allow the resulting convictions to stand. As a result, these errors
persist, condoned by the trial court and un-remedied on appeal.

In Part II, this Article discusses the role of narrative in the trial, both
proper and improper, and criticize the prosecution’s efforts to inject an
investigation narrative into the criminal trial. In Parts III, IV, V, and VI, this
Article examines examine four categories of evidence that should not be
admitted at all but are allowed into evidence by courts persuaded that the
prosecution should be permitted to develop the investigation narrative. Part
III considers out-of-court statements to law enforcement inculpating the
defendant, clearly inadmissible hearsay if used to prove their truth, but
admitted by some courts to explain the course of the investigation. Part IV
examines the prosecution use of overview witnesses to introduce the jury to
the arc of the investigation. Part V considers law enforcement opinion
testimony—both lay and expert—improperly admitted to draw the jury into
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the investigation narrative. Part VI discusses testimony describing criminal
profiles, used by the prosecution to encourage the jurors to filter the evidence
through the biased lens of law enforcement. In Part VII, this Article suggests
ways to attack the problem.

II. THE INVESTIGATION NARRATIVE AND THE LIMITS OF NARRATIVE LICENSE

In many trials, the prosecution frames its case against the defendant as
the fruit of professional investigation. The prosecution makes its case more
appealing to the jury by advancing a narrative that conveys the reasons for law
enforcement’s focus on the defendant and the diligence of the investigation.
I call this the “investigation narrative.” To further this narrative, the
prosecution presents testimony instructing the jurors how to view the
evidence, sharing the law enforcement perspective on what might otherwise
seem to be inconsequential or innocent action. The prosecution also uses out-
of-court statements as background to introduce the investigation, overview
witnesses to set out the arc of the investigation, and opinion and profile
evidence to persuade the jury to attach the desired incriminatory significance
to the evidence.

At trial, the prosecution must establish the case against the defendant
beyond a reasonable doubt using specific items of admissible evidence. In
most cases, no single witness has observed enough of the relevant conduct to
be able to provide a comprehensive picture of the criminal activity based on
personal knowledge.+ Instead, each witness can testify to only a sliver of the
criminal conduct and can sponsor only a few items of the evidence necessary
to build the case against the defendant. The prosecution must develop its
cases step by step, using circumstantial as well as direct evidence.

The fractured nature of the resulting presentation is a challenge that
confronts all trial lawyers.> To persuade the jury, the lawyer must weave the
testimony of the witnesses and the admissible evidence into a coherent story—
a narrative.5 The narrative developed throughout the course of the trial is

4. Non-expert witnesses are limited to testifying to information as to which they have
personal knowledge. FED. R. EVID. 602 (“A witness [who is not testifying as an expert witness]
may testify to a matter only if evidence is introduced sufficient to support a finding that the
witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist
of the witness’s own testimony.”).

5. See MARILYN |. BERGER ET AL., TRIAL ADVOCACY: PLANNING, ANALYSIS, AND STRATEGY 235
(2d ed. 2008) (noting that evidence is “fragmentally presented throughout the trial,” and that
opening statements provide a narrative to help jurors assimilate the evidence); MICHAEL R.
FONTHAM, TRIAL TECHNIQUE AND EVIDENCE 81 (4th ed. 2014) (stating that evidence “provides
only piecemeal views of the facts,” and the opening statement gives the jury an overview, like a
picture for a puzzle); STEVEN LUBET, MODERN TRIAL ADVOCACY: ANALYSIS & PRACTICE g12 (gd
rev. ed. 2019) (explaining that “evidence is often presented in a disjointed if not utterly
discontinuous manner”).

6. See THOMAS A. MAUET, TRIALS: STRATEGY, SKILLS, AND THE NEW POWERS OF PERSUASION
116 (2d ed. 2009) (emphasizing that jurors need to have the facts assembled “into a coherent,
engaging story”); Ross, supra note 2, at 255-56 (discussing the importance of narrative to juror
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previewed in the opening statement and pulled together in the closing
argument, where the lawyer can try to persuade the jury to view the evidence
favorably.

Prosecutors are subject to the same limitations and challenges. In an
opening, the prosecution weaves the story it expects to establish with the
admissible evidence. Then, at the close of the case, the prosecution argues
that the jury should draw the inferences that favor the prosecution and should
therefore convict the defendant. But that narrative should be developed
within the boundaries defined by the rules of evidence, using only admissible
evidence and permitted argument. Moreover, just as some evidence is
excluded as lacking probative value, the investigation narrative should be
placed off limits.

In Old Chief v. United States, the Supreme Court discussed the interaction
between the prosecution’s freedom to determine its narrative and protection
of the defendant through the rules of evidence.” The Court recognized that
the prosecution is entitled to some latitude in determining how to establish
guilt beyond a reasonable doubt.® The defendant cannot dictate the flow of
the prosecution’s presentation. At the same time, the Court recognized the
limit of narrative license. In Old Chief, the defendant was charged with being
a felon in possession of a firearm.9 The prosecution had to prove that the
defendant had been convicted of a felony. The defendant offered to stipulate
that he was a convicted felon, but the prosecution declined to accept the
stipulation, and the trial court permitted the prosecution to introduce proof
that the defendant had been convicted of assault causing serious bodily
injury.'° The Court condemned this as an abuse of discretion.!' By telling the

decision-making); Nancy L. Neufer etal., Jury Persuasion Takes on Different Dimensions, NAT'LL.]. (Apr.
12, 2010), http://hawkpartners.com/files/jury_persuasion_takes_on_different_dimensions_nlj_
complex_litigationog12 10.pdf (emphasizing importance of presenting a coherent story).

7. Old Chief v. United States, 519 U.S. 172, 186-88 (1997).

8. Id. at 189 (“[T]he accepted rule that the prosecution is entitled to prove its case free
from any defendant’s option to stipulate the evidence away rests on good sense. A syllogism is not
a story, and a naked proposition in a courtroom may be no match for the robust evidence that
would be used to prove it. People who hear a story interrupted by gaps of abstraction may be
puzzled at the missing chapters, and jurors asked to rest a momentous decision on the story’s
truth can feel put upon at being asked to take responsibility knowing that more could be said
than they have heard. A convincing tale can be told with economy, but when economy becomes
a break in the natural sequence of narrative evidence, an assurance that the missing link is really
there is never more than second best.”). The Court also recognized that “the prosecution with its
burden of persuasion needs evidentiary depth to tell a continuous story.” Id. at 1go.

9. Id at174-75.

10. Id.at176-77.

11. Id.at 191 (stating that the court did not see a sufficient enough impact on the narrative
process that would have benefited the prosecution’s argument: “Proving status without telling
exactly why that status was imposed leaves no gap in the story of a defendant’s subsequent
criminality, and its demonstration by stipulation or admission neither displaces a chapter from a
continuous sequence of conventional evidence nor comes across as an officious substitution, to
confuse or offend or provoke reproach.”).
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jurors that the defendant had been convicted of assault causing serious bodily
injury rather than merely telling the jurors that he had been convicted of
some unspecified felony, the attorney developed a more robust prosecution
narrative. However, the Court held that the prosecution’s freedom to craft its
narrative—even using evidence that would normally be admissible—had to
give way to protect the defendant from unfair prejudice.'2 The prosecution’s
desire to strengthen its narrative does not create a license to relax the rules of
evidence.'3

The law of evidence includes detailed rules controlling and limiting the
use of hearsay, character, and opinion evidence, protecting the criminal
defendant from being portrayed as someone with a criminal character or
being condemned on the basis of statements that cannot be cross examined.'4
The investigation narrative undermines that protection by telling the jury why
law enforcement focused on the defendant as a person of interest and
comparing the defendant to other criminals: priming the jury to view all the
evidence through the eyes of law enforcement. Of course, the narrative of a
criminal trial is more compelling if it conveys an expansive story of a bad
person who, acting consistently with her bad character, came to the attention
of law enforcement. But that narrative is barred by the rules limiting character
evidence.'s

The investigation narrative also conveys the story of diligent, and
sometimes brave, law enforcement officers building the case and interpreting
the evidence against the defendant.' For example, the prosecution may want

12. Id.at 189—9z2.

13.  SeeUnited States v. Benitez-Avila, 570 F.gd 464, 369 (15t Cir. 2009) (“We recognize that
prosecutors, in an effort to make the evidence of defendants’ guilt more lively and to captivate
the jurors with the drama of the hunt for the solution to the crime, will often organize the
presentation of the evidence of guilt in the form of a narrative of the investigation. We do not
suggest that prosecutors are prohibited from organizing the legitimate evidence in a lively,
appealing manner. But it does not follow that, by choosing a more seductive narrative structure
for the presentation of the evidence of guilt, prosecutors expand the scope of the relevant
legitimate evidence, so as to convert prejudicial and otherwise inadmissible evidence into
admissible evidence.”).

14. 1 MCCORMICK ON EVIDENCE §§ 186-g94 (Kenneth S. Broun ed., 7th ed. 2013)
(discussing limitations on use of character evidence); 2 MCCORMICK ON EVIDENCE, supra, § 252
(discussing hearsay and the Confrontation Clause).

15. SeeFED.R.EVID. 404 (b)(1). At one time, criminal trials focused heavily on the character
of those involved, but the modern rules preclude that focus. See Daniel D. Blinka, The Modern
Trial and Evidence Law: Has the “Rambling Altercation” Become a Pedantic Joust?, 47 GA. L. REV. 665,
669-70 (2019) (discussing the history of criminal trials).

16.  See, e.g., United States v. Lopez Garcia, 672 F.gd 58, 62—-64 (1st Cir. 2012); United States
v. Boros, 668 F.gd go1, g10 (7th Cir. 2012) (holding that it was in error under Rule 403 to allow
an expert to provide harmless but extensive “background” testimony concerning safe practices
for prescribing controlled substances and the harmful effects of drugs sold without
prescriptions); United States v. Rivas, 493 F.3d 131, 136 (3d Cir. 2007) (“Prosecutors often abuse
their right to show the jury the context of police behavior by unnecessarily suggesting that the
police had evidence (not presented to the jury) that led them to believe the defendant was
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to introduce evidence of what the law enforcement officers were told so that
the jury will understand why the officers followed the particular car, set up
surveillance on the defendant, or otherwise turned an investigative eye toward
the defendant.'” Or the prosecution may want to use an overview witness to
tell the jury about the arc of the investigation, explaining how law
enforcement focused on the defendant and built the case against her. That
information enhances the investigation narrative, giving it a “cops and
robbers” feel.’$ Or the prosecution may hope to present the opinion of a law
enforcement witness or profile testimony to persuade the jury to see the
defendant’s actions through the prism of the investigators’ experience and
bias. Prosecutors may use law enforcement witnesses to vouch for the
credibility of certain witnesses, explaining how investigators identify and work
with truthful witnesses.'9

involved in crime.”). In Lopez Garcia, the prosecution introduced testimony describing “the
exciting way” the agents executed the search warrant using a SWAT team and “a ‘flash-bang’
device.” Lopez Garcia, 672 F.gd at 62. The witness further explained that the tactics were employed
because drug dealers tend to be heavily armed and paranoid. /d. at 62—64. The court held that
the evidence was sufficiently relevant that admitting the evidence was not plain error. /d. at 63.

17.  See United States v. Nelson, 725 F.gd 615, 621 (6th Cir. 2013) (noting that in some
cases otherwise inadmissible evidence may be necessary to provide “a coherent narrative” of the
case); United States v. Washington, 461 F. App’x 215, 220-21 (4th Cir. 2012) (admitting
informant’s statements to explain why officers followed a car, stopped it, and conducted a consent
search); see also infra note 114 and accompanying text.

18.  See, e.g., United States v. Scott, 677 F.gd 72, 76, 85 (2d Cir. 2012) (finding the
prosecution improperly added to its narrative by having the law enforcement officers testify to
their prior acquaintance with the defendant so the story of the trial would be that “‘two officers
were on a routine patrol that day . . . [and] saw the defendant, a man they knew and had spoken
to before’ engage in a drug transaction” (quoting the prosecutor’s opening statements) ); United
States v. Cunningham, 462 F.gd 708, 712—19 (7th Cir. 2006) (reversing a conviction where
prosecution elicited detailed testimony about how investigators had applied for and obtained a
wiretap warrant and characterizing testimony as intended to convey to the jury the opinion of
various members of the federal bureaucracy that the defendants were involved in drug
trafficking); United States v. Reyes, 18 F.gd 65, 71 (2d Cir. 1994) (“Prosecutors sometimes adopt
a tactic of structuring the evidence in the form of the history of the investigation, because it makes
the evidence more exciting and perhaps also because it suggests a guilty verdict as a logical,
satisfying conclusion. It is not improper for prosecutors to use this tactic in presenting relevant
evidence. But the fact that the prosecutor chooses this narrative device does not enlarge the scope
of relevant evidence. The investigating agent’s state of mind, although perhaps important to the
story of the investigation, nonetheless remains irrelevant to the issue being tried: The question
of the defendant’s guilt.”); James L. Kainen & Carrie A. Tendler, The Case for a Constitutional
Definition of Hearsay: Requiring Confrontation of Testimonial, Nonassertive Conduct and Statements
Admitted to Explain an Unchallenged Investigation, 93 MARQ. L. REV. 1415, 1458 (2010) (criticizing
admission of background statements as an effort to convince the jury that the prosecution
“deserves a conviction”). Other act evidence may also be used improperly to round out the narrative
by showing that the defendant is a repeat offender. See Stephen A. Saltzburg, Rule 404(b) and
Reversal on Appeal, 25 CRIM. JUST. 47 (2008) (discussing a case in which the prosecution
erroneously introduced a defendant’s prior convictions and the most likely use by the jury was to
conclude the defendant was guilty because he was a repeat offender).

19. See United States v. Moore, 651 F.gd g0, 58-63 (D.C. Cir. 2011) (noting that agent’s
testimony included the opinion that “cooperating witnesses would present truthful evidence
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But the jury does not need—and should not be given—any of this
information or perspective. The jury’s only task is to determine whether the
defendant committed the particular crime charged. To do its job, the jury
does not need to know what motivated the law enforcement officers, how the
case fits into the larger picture of their investigative efforts, or even how the
particular investigation unfolded. Nor does the jury need to know how law
enforcement interprets the evidence. The prosecutor’s task at trial is to
persuade the jury to view the facts as proof of crime.

Too many courts view the investigation narrative as an appropriate aspect
of the prosecution’s case and therefore accord the prosecution license to
present otherwise inadmissible evidence to develop the investigation
narrative. The evidence developing that narrative creates the likelihood that
a guilty verdict will be based on law enforcement’s knowledge that the
defendant was involved in crime or law enforcement’s necessarily biased view
of the evidence, rather than solely on the admissible evidence of the
defendant’s criminal activity. The courts should not routinely admit
prosecution evidence offered to provide background or to explain the
investigation;2° the negligible probative value of that evidence is overwhelmed
by the risk of unfair prejudice. If courts properly enforce the rules of evidence,
they will no longer allow the prosecution to develop the investigation
narrative and will bar much of the evidence now used for that purpose.

The following four parts of this Article address four kinds of evidence
offered to advance the investigation narrative and are improperly admitted
for that purpose: (1) out-of-court statements to law enforcement inculpating
the defendant; (2) prosecution overview witnesses; (g) opinion testimony;
and (4) testimony describing criminal profiles.

III. OUT-OF-COURT STATEMENTS: USING INADMISSIBLE HEARSAY AS
BACKGROUND

Prosecutors often seek to introduce jurors to the case by having law
enforcement agents testify to assertions about the defendant’s actions or
about surrounding incriminating information to explain what led them to the
defendant.?* This testimony is inadmissible hearsay if the jury uses the

because they were insiders and were guilty themselves,” but holding the error harmless). In Moore,
he witness, an FBI agent, testified that “us[ing] cooperating witnesses . . . was ‘the only way’ to
gain ‘access to the inside information,”” and that those witnesses “know what’s going on.” /d. at
59. He also stated that his goal when he debriefed witnesses was to “[g]et[] complete and truthful
information” and that part of his job was to verify the information. /d. (alteration in original).

20. The evidence should be admitted only when the defendant opens the door. Se
discussion énfra Part IILA.4.

21.  See Nelson, 725 F.gd at 621—22 (holding it was error to permit five law enforcement
witnesses to recount statements of an anonymous caller to a dispatcher describing a person
reported to have a gun). The testimony described in Uniled Stales v. Royis typical:

On September 16, 2008, Detective William ]. Warner of the City of Middletown
Police Department testified before the jury. The government asked Warner the
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statements for the truth of the assertions.? Indeed, using the statements for
their truth will often violate the defendant’s right to confrontation.?s To
overcome the hearsay and confrontation objections, the prosecution must
advance a non-hearsay purpose for the evidence, convincing the court that
these out-of-court statements are relevant for something other than the truth
of their assertions. Typically, the prosecution’s rationale for introducing the
statements is that they explain to the jury why the agents took the steps they
did, that they establish the agent’s state of mind, or merely that they act as
background.?

Not all courts succumb to these prosecutions arguments. United States v.
Mazza illustrates the type of hearsay evidence offered in the guise of
background and also provides a model for the appropriate analysis of its
inadmissibility.?s The defendants in Mazza were charged with conspiracy.26 At
trial, the prosecution set the scene for the jury by having two DEA agents
recount what their informant had told them about the defendants’ criminal
activities.2” Through this testimony, the prosecution presented essentially its
entire case in hearsay form.2® The trial court held that the statements were

following question: “Could you tell us, Detective, what was the general nature of the
investigation as it was conveyed to you on March gth of 2007?” Warner responded:
“As it was conveyed to me, an individual had come forward and indicated thata John
Roy living at 60 Church Street might be in possession of numerous handguns and

assault-type weapons.”

United States v. Roy, 444 F. App’x 480, 481 (2d Cir. 2011). Similar concerns are raised by using
out-of-court statements made to non-law enforcement witnesses or statements of reputation, but
those are beyond the scope of this Article. See, e.g., United States v. Garrett, 716 F.2d 257, 275
(5th Cir. 1983) (holding that the introduction of a statement about a defendant’s reputation was
error, albeit harmless).

22.  FED. R EvID. 801(c) (““Hearsay’ means a statement that: (1) the declarant does not
make while testifying at the current trial or hearing; and (2) a party offers in evidence to prove
the truth of the matter asserted in the statement.”); see also Moore v. United States, 429 U.S. 20,
21 (1976) (reversing a conviction because an informant’s statement identifying an apartment as
belonging to the defendant was inadmissible hearsay); 2 MCCORMICK ON EVIDENCE, supra note
14, § 246 (defining hearsay).

29.  See United States v. Walker, 679 F.gd 649, 656-69 (7th Cir. 2012); see also infra Part
III.A.2. In Walker, the defendants raised only confrontation objections, as both the majority and
Chief Judge Easterbrook noted, relieving the court of the obligation to discuss the hearsay
concern. Walker, 679 F.gd at 654—60. If the declarant testifies at some point in the trial, the
confrontation clause is satisfied. See infra note 54 and accompanying text.

24. See, e.g., United States v. Hernandez, 750 F.2d 1256, 1257 (5th Cir. 1985); Garrett, 716
F.2d at 275 (noting that the government argued the statement about the defendant’s reputation
was relevant to explain why a cooperating witness approached him).

25.  See generally United States v. Mazza, 792 F.2d 1210 (1st Gir. 1986). The opinion was
written by Justice Breyer when he was a judge on the Court of Appeals for the First Circuit.

26. Id.at1212.

27. Id.at1214-15.

28. Id.ati121p.
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admissible not as hearsay but to explain the background of the investigation
and instructed the jury to consider the statements for that limited purpose.29

The First Circuit condemned the admission of the evidence. The court
characterized the prosecution’s need for the evidence as “virtually
nonexistent” and emphasized the risk that the jury would consider the
statements for their truth.s> The court also recognized that when the
informant later testified, the statements recounted by the agents could inject
unfair prejudice by improperly bolstering the informant’s testimony in two
ways.3' First, the agents’ testimony recounting what the informant had told
them presented inadmissible prior consistent statements.3* Second, it backed
the informant’s credibility with that of the federal agents.s The court applied
Rule 403 of the Federal Rules of Evidence, weighing the probative value
against the risk of unfair prejudice.st Given the extensive scope of the
improper evidence and its lack of any fair probative role, the court held that
its admission was an abuse of discretion under the rules.ss

Statements like those offered by the prosecution in Mazza are admissible
for the non-hearsay purpose of establishing the background of the
investigation only if the prosecution is allowed to develop the investigation
narrative. Such statements always inject a substantial risk of unfair prejudice
as the jury is likely to use them improperly as evidence of the defendant’s
conduct. Because the probative value is minimal and the risk of unfair
prejudice great, the court should exclude the statements.

Nevertheless, despite some strong precedent condemning the
introduction of out-of-court statements as background, this use of otherwise

29. Id.
go. ld.
g1, ld.

g2. Id.; see also FED. R. EVID. 801(d) (1) (B) (a statement “is not hearsay” if “[t|he declarant
testifies and is subject to cross-examination about a prior statement, and the statement. .. (B) is
consistent with the declarant’s testimony and is offered to rebut an express or implied charge
that the declarant recently fabricated it or acted from a recent improper influence or motive in
so testifying”). There is no fair argument for admitting such statements until the credibility of the
declarant (here, the informant) has been attacked and, even then, the statements are not
necessarily admissible. See generally 2 MCCORMICK ON EVIDENCE, supra note 14, § 251 (discussing
admissibility of prior consistent statements).

33. Mazza, 792 F.2d at 1215.

34. Id. at 1215-16; see also FED. R. EVID. 403 (“The court may exclude relevant evidence if
its probative value is substantially outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly
presenting cumulative evidence.”).

35. Mazza, 792 F.2d at 1216. Nevertheless, the court held that the error was harmless and
affirmed the conviction. /d. The court went through the record in detail and discounted the value
of the informant’s testimony because it was bolstered by the improper hearsay. /d. at 1217. The
court relied in part on Uniled Stales v. Bradshaw, 719 F.2d go7, g19—20 (7th Cir. 198g), where the
trial court had sustained an objection after the law enforcement witness blurted out that they had
received information about the defendant, and the Seventh Circuit concluded that reversal was
not warranted. Mazza, 792 F.2d at 1216.
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inadmissible hearsay appears to be widely accepted.3® Too many courts are
persuaded that the prosecution is entitled to use these statements to develop
the investigation narrative.s7

A. THE PROBLEM WITH ADMITTING STATEMENTS AS BACKGROUND

When the prosecution introduces out-of-court statements reporting the
defendant’s activity, they must argue that the jury will not use the statements
for their truth. The prosecution must persuade the court that the statements
provide pertinent background. A careful assessment should lead a court to
reject the prosecution argument and exclude the statements. The court
should address two critical questions: (1) whether the ostensible non-hearsay
purpose is relevant; and (2) whether the risk that the jury will misuse the
statement for its truth is too great.s® When out-of-court statements are offered

36.  See 23 FRANCIS C. AMENDOLA ET AL., CORPUS JURIS SECUNDUM: CRIMINAL LAW § 1164
(20006) (asserting that “[c]ertain out-of-court statements offered to explain the course of police
conduct are admissible because they are offered not for the truth of the matters asserted but
rather to show the information upon which the police acted”); LUBET, supra note 5, at 5051
(describing a model examination of a police office about arrest and assuming that the officer can
properly testify that he had received a description of the perpetrator that matched the
defendant); PAUL F. ROTHSTEIN, FEDERAL RULES OF EVIDENCE r. 801, Westlaw (database updated
Dec. 2014) (asserting that “statements offered to show reasonable reliance thereon by the
hearer” are not hearsay and citing in support some decisions allowing police officers to provide
information as non-hearsay background).

37. See, e.g., Mendezv. Graham, No. 11-CV-5492 (ARR), 2012 WL 6594456, at *5 (E.D.N.Y.
Dec. 18, 2012) (recounting a trial court’s agreement that the prosecution should be able to fill
out its narrative with out-of-court statements); 2 MCCORMICK ON EVIDENCE, supra note 14,
§ 240, at 193 (stating that law enforcement officers “should be [able] to provide some
explanation for their presence and conduct” but do not need to give “historical aspects of the
case, such as complaints and reports of others containing inadmissible hearsay,” because this
information is likely to be misused and is often not necessary); 6 MICHAEL H. GRAHAM,
HANDBOOK OF FEDERAL EVIDENCE § 801:5, at 65-79 (7th ed. 2012) (opining that statements
relaying general information may be admitted as background but more specific information is
too likely to be misused for the truth of the matter asserted and should be excluded because its
non-hearsay purpose is outweighed by the danger of unfair prejudice); 4 CHRISTOPHER B.
MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE § 8:20, at 124—26 (4th ed. 2013) (taking
the position that proof of investigative background should often be excluded because it generates
risk that jury will use information as proof the defendant is a bad person and that the law
enforcement agents’ motivation is normally irrelevant in criminal trials). But see 23 AMENDOLA ET
AL., supra note 36, § 1164 (stating that “out-of-court statements offered to explain the course of
police conduct are admissible because they are offered not for the truth of the matters asserted
but rather to show the information upon which the police acted”); ROTHSTEIN, supra note 36
(stating generally that “statements offered to show reasonable reliance thereon by the hearer”
are not hearsay).

38.  In United States v. Reyes, the court identified the following points of analysis:

Questions involved in the determination of the relevance and importance of such
evidence include: (i) Does the background or state of mind evidence contribute to
the proof of the defendant’s guilt? (ii) If so, how important is it to the jury’s
understanding of the issues? (iii) Can the needed explanation of background or
state of mind be adequately communicated by other less prejudicial evidence or by
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as non-hearsay background, the probative value is generally negligible; the
prosecution has no legitimate rationale for admitting the statements. The
agent’s state of mind or reasons for acting are not relevant to the defendant’s
guilt or innocence, and the jury can fairly resolve the case without knowing
this background.s0 Only the investigation narrative supports admitting this
evidence. Conversely, the risk of unfair prejudice—that the jury will take the
statements for their truth—is high, and it substantially outweighs this weak
probative value.

1. The Negligible Probative Value

The treatment of this evidence as probative and fairly admissible reflects
the widespread, unthinking acceptance of the investigation narrative. Even
McCormick, who characterizes prosecution use of this evidence as a problem,
advocates for the investigation narrative. In a frequently quoted passage,
McCormick states: “In criminal cases, an arresting or investigating officer
should not be put in the false position of seeming just to have happened upon

instructions? (iv) Has the defendant engaged in a tactic that justifiably opens the
door to such evidence to avoid prejudice to the Government?

Questions involved in the assessment of potential prejudice include: (v) Does the
declaration address an important disputed issue in the trial? Is the same information
shown by other uncontested evidence? (vi) Was the statement made by a
knowledgeable declarant so that it is likely to be credited by the jury? (vii) Will the
declarant testify at trial, thus rendering him available for cross-examination? If so,
will he testify to the same effect as the out-of-court statement? Is the out-of-court
statement admissible in any event as a prior consistent, or inconsistent, statement?
(viii) Can curative or limiting instructions effectively protect against misuse or
prejudice?

United States v. Reyes, 18 F.gd 65, 70—71 (2d Cir. 1994) (footnotes omitted).

39. See United States v. Benitez-Avila, 570 F.gd 364, 371 (1st Cir. 2009) (describing the
probative value of the evidence as “nil”); United States v. Johnson, 529 F.gd 493, 501 (2d Cir.
2008); United States v. Rivas, 493 F.gd 131, 137 (gd Cir. 2007) (“The absence of a legitimate
reason for the question suggests the testimony was offered for an illegitimate one.”); United States
v. Hernandez, 750 F.2d 1256, 1257-58 (5th Cir. 1985); Kainen & Tendler, supra note 18, at
1417, 1453—72 (noting that the story behind law enforcement officers’ investigations is largely
irrelevant and should be excluded when it contains hearsay). In contrast, the victim’s state of
mind may be relevant. See Johnson, 529 F.gd at 501 (“We recognize that the government may be
tempted to make its presentation to the jury more compelling, dramatic, and seductive by telling
the exciting story of the investigation and how it progressed from suspicion to certitude, and how
traps were set which resulted in the defendant’s capture, red handed. But the issue to be tried is
not how the investigation was conducted, but whether the evidence proves the defendant’s guilt
beyond a reasonable doubt. The agent’s state of mind as the investigation progressed is ordinarily
of little or no relevance to the question of the defendant[‘s] guilt. A prosecutor’s tactical desire
to tell the jury an exciting, captivating story does not justify expanding the scope of admissible
evidence . ...”); United States v. DeVincent, 632 F.2d 147, 151 (1st Cir. 1980) (holding that an
extortion victim’s testimony that he was told that the defendant had been in jail for loansharking
and was “a pretty bad guy,” was admissible for its effect on the listener).
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the scene; he should be allowed some explanation of his presence and
conduct.”°

Although McCormick does not view this justification as supporting
admission of the hearsay statements themselves but suggests that the law
enforcement witness should be limited to testimony that she acted “on
information received” or similar language, McCormick appears to endorse
the propriety of the investigation narrative.

But what is “false” about presenting the facts observed by law
enforcement without explaining to the jury how the investigation led the
officers to that particular scene? The prosecution should focus its proof on
the crime itself, and not the investigation of that crime. Further, the
prosecution should not be permitted to justify the introduction of statements
as background by anticipating possible juror concern about police action.#!
As one commentator pointed out, this approach “confuse[s] the importance
of the story of the investigation with the story of the defendant’s criminality
as told through admissible evidence.”+* There is nothing false in a prosecution
narrative that starts with the officer’s first observation of or dealing with the
defendant rather than with the investigative background. If the prosecution
is concerned about possible juror confusion, the court could give a cautionary
instruction directing the jurors not to concern themselves with the
background of the investigation. Relying on an instruction to prevent juror
concern about irrelevant information (the investigation) is preferable to
exposing the defendant to the risk of unfair prejudice inherent in the use of
inadmissible statements as background.

Courts are too inclined to give the prosecution license to develop the
investigation narrative and do mnot give enough weight to the
counterarguments. In United States v. Castro-Fonseca, for example, the
defendant was stopped at the border and cocaine was discovered in his car.13
The only question at trial was whether the defendant knew the drugs were
there. The trial court permitted the prosecution to present testimony from
four Immigration and Customs agents about the tip they received that led

40. This language first appeared in MCCORMICK ON EVIDENCE § 249, at 734 (Edward W.
Cleary ed., Hornbook Ser. Lawyer’s ed., gd ed. 1984) [hereinafter MCCORMICK ON EVIDENCE
1984], and has continued, with slight variation, through the current edition of the treatise. See 2
MCCORMICK ON EVIDENCE, supra note 14, § 249, at 193 (“The officers should not be put in the
misleading position of appearing to have happened upon the scene and therefore should be
entitled to provide some explanation for their presence and conduct.”); see also United States v.
Cabrera-Rivera, 583 F.gd 26, g3 (1st Cir. 2009) (quoting only the pro-prosecution, pro-narrative
language from 2 MCCORMICK ON EVIDENCE § 249, at 103 (John W. Strong ed., 5th ed. 1999)).

41.  United States v. Nelson, 725 F.gd 615, 620 (6th Cir. 2013) (“The Government suggests
that, without hearing detailed testimony about the suspect’s appearance, the jury would have
been confused about why the officers were questioning Nelson or, even worse, would have viewed
the officers’ use of force in drawing their weapons on Nelson as excessive.”).

42. Kainen & Tendler, supra note 18, at 1470.

48. United States v. Castro-Fonseca, 428 F. App’x 351, 352 (5th Cir. 2011).
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them to detain the defendant and discover the cocaine. The court stated that
the evidence was admissible to explain to the jury the non-routine treatment
of the defendant.1t The evidence should not have been admitted. The
information played no legitimate role in helping the jury determine whether
the defendant knew the drugs were in the car. But it helped develop the
investigation narrative, telling the jurors how the border authorities identified
and apprehended a drug smuggler and enhancing the impression of the
defendant’s criminality, priming the jury to convict without careful
assessment of the evidence of defendant’s knowledge .

Similarly, in United States v. Price, the Third Circuit was swayed by the
prosecution’s argument that it should be able to provide detailed context.16
In Price, the defendant was charged with drug offenses and possession of a
gun.47 At trial, an officer was allowed to testify that he and his partner broke
off their drug surveillance and responded to a call for backup, reporting that
the defendant had a gun.t® The prosecution argued, and the trial court
agreed that the evidence was not hearsay but provided context as to why the
officers broke off their surveillance, reasoning that the prosecution was
permitted to give more detail because the action of the officers was not
routine.1 By introducing this evidence, the prosecution established the
investigation narrative: conscientious law enforcement officers conducted a
proper investigation and apprehended the defendant. But that narrative was
not necessary to the case. The prosecution was entitled to establish what the
officers saw and what they found,s° but the officers’ assignment at the time
and the information they received should not be considered sufficiently
germane to the questions before the jury. Testimony regarding the call for

44. Id.at 354. The court allowed the testimony to explain “why they directed the defendant
to stop his vehicle in an unusual place and why they immediately escorted the defendant to a
holding cell.” Id.

45.  SeeUnited States v. Freeman, 816 F.2d 558, 563 (10th Cir. 1987). In Freeman, the court
allowed an agent to testify that a Kansas City police officer told him he had a reliable source with
information about counterfeiters. /d. at 560. The agent testified that he met with the informant
who named certain counterfeiters other than the defendant and said that those counterfeiters
were “plann[ing] to meet with an unknown white male” at a certain time “for the purpose of
passing counterfeit money.” /d. The agent set up surveillance of the other counterfeiters and
caught them passing the money to Freeman. /d. Even without naming the defendant, this
testimony achieved the prosecution’s overbroad narrative goals. The testimony placed that
defendant in the context of broader criminal activity described to the officer by a “reliable
source.” /d. In addition, the testimony drew the jurors into the investigation, telling them the
steps the officers took in the case to detect and catch the defendant. /d.

46.  United States v. Price, 458 F.gd 202, 210 (gd Cir. 2000).

47. ld.atz2o4.

48.  Id. The defendant argued that the officers could have limited their testimony to the fact
that they received and responded to the call for back up and that it was not necessary for them
to mention that the call included the assertion that the suspect had a gun. 7d.

49. Id.atzio.

50.  Another officer had observed the gun and could therefore testify that it belonged to the
defendant. /d. at 208.
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backup advanced the investigation narrative and also generated the risk that
the jurors would take it as evidence that the defendant had a gun. Its probative
value was de minimis, and the risk of unfair prejudice was great.s!

2. The Risk of Unfair Prejudice

These out-of-court statements generate a substantial risk of unfair
prejudice. Because the statements relate to why law enforcement took the
actions it did, the jury is likely to be interested in the truth of the assertions.
But the statements are not admissible for their truth, and using them for their
truth is improper. Thus, the likelihood that the jury will do so makes the
statements highly and unfairly prejudicial to the defendant.5? They should,
therefore, be excluded.

In addition to being inadmissible hearsay if taken for their truth, this use
of the statements will often violate the defendant’s right to confrontation.ss
The Confrontation Clause precludes the use of testimonial out-of-court
statements unless the declarant is unavailable and was subject to cross-
examination on the statement.5t The statements used as background are
almost invariably testimonial in nature. Typically, these are statements made
to law enforcement accusing the defendant of criminal activity.5> Assessment

51.  See United States v. Nelson, 725 F.gd 615, 620 (6th Cir. 2014) (noting that “officers’
background or state of mind was never at issue”).

52.  SeeUnited States v. Reyes, 18 F.gd 65, 70—71 (2d Cir. 1994) (discussing the risk of unfair
prejudice); United States v. Hernandez, 750 F.2d 1256, 1257 (5th Cir. 1985) (describing the
testimony of the agent that he had been told that the defendant was a drug smuggler as “invidious
and prejudicial”). Another result of viewing the out-of-court statements as non-hearsay background
is that the defendant is not able to impeach the declarant under Rule 806 of the Federal Rules of
Evidence. See United States v. Walker, 679 F.gd 649, 655 (7th Cir. 2012) (reporting that the
prosecution had persuaded the trial judge to bar impeachment of informant who did not testify in
the prosecution’s case-in-chief, but whose out-of-court statements were admitted against the
defendants); see also 2 MCCORMICK ON EVIDENCE, supra note 14, § 324.2 (discussing Rule 806).

59.  See Walker, 679 F.gd at 656—6¢g (concluding that introduction of out-of-court statements
violated the right to confrontation and rejecting the government’s argument that the statements
played a non-hearsay role); Taylor v. Cain, 545 F.gd 327, 331-37 (5th Cir. 2008) (granting
habeas relief to a state prisoner because the court had allowed the detective to testify without
limitation to what he had been told regarding who committed the crime and allowed the
prosecutor to argue the truth of those statements); United States v. Cromer, §8¢9 F.gd 662, 676
(6th Cir. 2004) (holding that statements from a confidential informant are inadmissible under
the Confrontation Clause, unless such informant can be cross-examined); United States v.
Becker, 230 F.gd 1224, 1231 (10th Cir. 2000) (holding that admitting a confidential informant’s
statements violated the right to confrontation but was harmless where there was overwhelming
evidence). See generallyKainen & Tendler, supranote 18, (arguing that admission of such evidence
violates the right to confrontation).

54.  See 2 MCCORMICK ON EVIDENCE, supra note 14, § 252 (discussing confrontation issues).
Of course, there is no Confrontation Clause violation if the statements are admitted for another
purpose, such as background, or if the declarant testifies. United States v. Price, 458 F.gd 202,
210 (gd Gir. 2006); see also Cromer, 389 F.gd at 676.

55.  See Crawford v. Washington, 541 U.S. 86, 68 (2004) (holding that statements elicited
by law enforcement officers in the course of investigation are testimonial and therefore subject
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of the risk of misuse for the truth of the statements should lead a court to
conclude that the Confrontation Clause bars their admission.s%

Thus, the risk of unfair prejudice flowing from the introduction of
statements about guilt as background is great, while their probative value is
generally negligible. As a result, the trial court should recognize that the risk
of unfair prejudice substantially outweighs the probative value and exclude
the statements altogether.57

3. Ineffective Protections Against Misuse

When courts admit out-of-court statements as non-hearsay background,
they often take steps to protect the defendant from their misuse, rationalizing
that the defendant will therefore not suffer the threatened harm. Courts can
redact the statements, give limiting instructions, and circumscribe the
prosecution’s use of the statements. The key to the defendant’s protection is
the effectiveness of these restrictions. There are two critical problems. First,
redaction and limiting instructions are unlikely to effectively prevent
improper use of the statements for their truth. Second, the prosecution
sometimes disregards the limitations, improperly invoking the statements for
their truth.

i.  Redaction

Some courts and commentators argue that redacting direct references to
the defendant content makes the statements admissible by protecting the
defendant while still permitting the government to convey its version of the
facts with sufficient narrative detail.»® On closer consideration, this approach
is problematic. First, while redaction reduces the prejudicial impact, it does
not eliminate it. The statements generally still act as indirect or implicit
hearsay and threaten to be taken for their truth and used as evidence
implicating the defendant.’9 Second, the argument for allowing the
prosecution to introduce redacted statements rests on the conviction that the

to the limitations of the Confrontation Clause); United States v. Logan, 419 F.gd 172, 177 (2d
Cir. 2005); Cromer, 389 F.gd at 670-71.

56.  Ryan v. Miller, gog F.gd 231, 252-53 (2d Cir. 2002) (rejecting the State’s argument
that statements were admissible as background and holding admitting the statements violated the
right to confrontation, stressing the need for careful analysis).

57. See Reyes, 18 F.gd at 71—72 (holding that background evidence should have been
excluded but asserting that in some cases the statements would have sufficient non-hearsay value
to warrant admitting them).

58.  See, e.g., United States v. Nelson, 725 F.gd 615, 62022 (6th Cir. 201g) (stating that the
less-detailed description of the call to the dispatcher would have explained why officers went to
the scene); United States v. Sallins, ggg F.2d 344, 348 (gd Cir. 199g) (stating that a police radio
call was not needed to explain why officers went to the scene as officer testimony was sufficient
background).

59.  See Reyes, 18 F.gd at 6g (recognizing that evidence can be hearsay even if the declarant’s
statements are not repeated in court).
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prosecution is entitled to present an investigation narrative. Redaction should
render the statements admissible only if it removes all risk that the jury will
use the statements as more than general background.

McCormick recognizes the risk of misuse and suggests that it is sufficient
for the jury to be told only that law enforcement “acted ‘upon information
received.””% However, courts often allow more information to be conveyed to
the jury through imperfect redaction. For example, some courts allow the law
enforcement witness to testify that she spoke with the informant and then
describe the actions targeting the defendant that she took after that
conversation.5 That juxtaposition of testimony implicitly but clearly conveys
to the jury that the information the witness received incriminated the
defendant. For example, in United States v. Walker, the agent testified that he
received a phone call from the informant.52 Then, without recounting the
phone conversation, the agent testified that he went to a particular
intersection and met with the defendant for the first time.s The Eighth
Circuit rejected the argument that this constituted hearsay, failing to
recognize that the agent’s testimony about his actions transmitted to the jury
the content of the call as effectively as direct testimony recounting that
content.®t Evidence presented in this form conveys to the jury that the un-
recounted out-of-court statement implicated the defendant. If the jury is told
that the police received specific information and then arrested the defendant
or placed the defendant under surveillance, the only possible inference is that
the information implicated the defendant.%s Thus as some courts have
recognized, even redacted statements act as indirect or implicit hearsay.5

60. 2 MCCORMICK ON EVIDENCE, supra note 14, § 249, at 195.

61. See, e.g, United States v. Johnson, 529 F.gd 493, 500 (2d Cir. 2008) (stating that
removing allegations against the defendant by name would solve the problem); United States v.
Cromer, 389 F.gd 662, 676 (6th Cir. 2004) (stating that the testimony arguably did notintroduce
any hearsay statements); Vachet v. West, No. 04-CV-3515]G., 2005 WL 740640, at *10 (ED.N.Y.
Mar. 24, 2005) (suggesting that the problem would have been avoided had the witness testified
that, after the conversation with the girl who made the out-of-court statements, “the officers
focused their attention once again on [the defendant]”). But see United States v. Reynolds, 715
F.2d 99, 103-04 (3d Cir. 1983) (holding that the co-defendant’s statement, “I didn’t tell them
anything about you,” was inadmissible hearsay).

62. United States v. Walker, 636 F.2d 194, 194 (8th Cir. 1980).

6g. Id.at 19s5.

64. Id.

65. Kainen & Tendler, supra note 18, at 1453-56.

66.  See Ryan v. Miller, gog F.gd 2g1, 248 (2d Cir. 2002) (stating that testimony which
indirectly accuses the defendant may qualify as hearsay); United States v. Reyes, 18 F.gd 65, 69
(2d Cir. 1994) (recognizing that witness’s testimony about the conversation with the declarants
and her subsequent action “clearly conveyed the substance of what [the declarants] had said”).
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w. Limiting Instructions

While courts generally assume that juries follow limiting instructions,7
that assumption is subject to question.% Moreover, in some instances, the risk
that the jury will not follow the instructions is so great and the likely harm to
the defendant if the limiting instructions fail is so significant that the courts’
assumption about jury instructions should not be given its customary weight.
The Supreme Court has held that, in some circumstances, limiting
instructions are insufficient to protect a defendant’s constitutional rights.5
Limiting instructions are particularly unlikely to be effective when the
statement is not probative for any non-hearsay purpose, as in cases where it is
admitted as background to set out the investigation narrative.7

wi. Prosecution Misuse

In some cases, despite a court’s ruling admitting the statements for the
limited purpose of establishing background and the use of limiting
instructions to restrict the jury’s consideration of these statements
accordingly, the prosecution nevertheless uses the statements for their truth.

67.  See, e.g., Gray v. Maryland, 529 U.S. 185, 200 (1998) (Scalia, ]., dissenting) (discussing
cases relying on the assumption that jurors follow limiting instructions); United States v. Garcia-
Guia, 468 F. App’x 544, 548-49 (6th Cir. 2012) (rejecting a Confrontation Clause challenge on
grounds that the jury presumably followed limiting instructions); United States v. Brown, 110
F.gd 605, 60g—10 (8th Cir. 1997) (relying in part on the use of limiting instructions).

68.  See Meredith Allison & C.A. Elizabeth Brimacombe, Alibi Believability: The Lffect of Prior
Convictions and_Judicial Instructions, 40 J. APPLIED SOC. PSYCHOL. 1054, 1059-60, 1076—77 (2010)
(discussing ineffectiveness of limiting instructions); Edith Greene & Mary Dodge, The Influence of
Prior Record Evidence on Juror Decision Making, 19 LAW & HUM. BEHAV. 67, 70, 76-77 (1995)
(discussing limiting instructions); Kainen & Tendler, supra note 18, at 1456—57 (noting that
limiting instructions that direct the jury not to consider the testimony for the truth of the matter
asserted are not adequate to prevent the testimony being used in impermissible ways); Kamala
London & Narina Nunez, The Lffect of Jury Deliberations on jurors’ Propensity to Disregard Inadmissible
Lvidence, 85 ]. APPLIED PSYCHOL. 932, 934—37 (2000) (discussing the effectiveness of limiting
instructions).

69. See, e.g., Bruton v. United States, 391 U.S. 123, 136-37 (1968) (holding that limiting
instructions were ineffective to prevent the jury from using a co-defendant’s confession against a
defendant in violation of his right to confrontation); Jackson v. Denno g78 U.S. g68, 388-8¢
(1964) (questioning whether a jury could follow instructions directing it to disregard an
involuntary confession).

70.  SeeUnited States v. Nelson, 725 F.gd 615, 622 (6th Cir. 2013) (recognizing that limiting
instructions were ineffective where statements were not admissible and went to the heart of the
case); United States v. Forrester, 60 F.gd 52, 62 (2d Cir. 1995) (concluding that limiting
instructions would not have been effective to protect the defendant from the risk that the jury
would use out-of-court statements for their truth); Reyes, 18 F.gd at 71—72 (concluding that
limiting instructions were not effective to protect defendant where statements spoke to the heart
of the case and did not have a relevant, non-hearsay use in the case); Kainen & Tendler, supra
note 18, at 1456—57.

71.  See, eg., Jones v. Basinger, 635 F.gd 1030, 1040—42 (7th Cir. 2011) (granting relief
where the trial court had admitted out-of-court statements as non-hearsay to explain the
investigation, but then repeatedly used the statements for their truth, violating the defendant’s
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United States v. Collins illustrates the problem of prosecution misuse.72 In
Collins, law enforcement officers found evidence in the defendant’s
girlfriend’s apartment that was used at trial to connect the defendant to the
crime.”s During the trial, the court allowed a detective to testify to information
he received connecting the defendant to the apartment, admitting it as
background to explain the investigation.7¢ As the trial progressed, the defense
sought to raise a reasonable doubt by implying that someone other than the
defendant might have left the incriminating items at the apartment.’s To
refute that claim, the prosecutor argued in closing that the detective had told
the jury why he went to that location.?% This argument invited the jurors to
rely on the truth of the background statements in violation of the court’s
ruling and the limiting instructions.?7 The prosecution’s failure to respect the
limitation constitutes error and, in many cases, a violation of the defendant’s
right to confrontation. Even more troubling, it suggests that the prosecution
does not understand the limited theory on which the evidence is admitted.

4. The (Rare) Legitimate Non-Hearsay Use of Background Statements

In rare cases, the specific contest at trial increases the probative value of
these statements as background. The evidence then plays a legitimate role in
the investigation narrative and should be admitted.”® Generally, the
circumstances warranting admission of the statements arise from choices
made by the defense.79

right to confrontation); Mason v. Allen, 605 F.gd 1114, 1122-23 (11th Cir. 2010) (recognizing
that if the prosecution relies on the truth of the out-of-court statements, they are hearsay and
their use may violate the defendant’s right to confrontation); United States v. Cabrera-Rivera,
583 F.gd 26, 34-36 (1st Cir. 2009) (concluding that there was a violation of the right to
confrontation); United States v. Hearn, 500 F.gd 479, 484 (6th Cir. 2007) (finding error where
the prosecution argued the truth of the statements); United States v. Becker, 290 F.gd 1224,
1229 (10th Cir. 2000) (noting that the prosecution relied on the truth of the statements in both
opening and closing remarks); United States v. Sallins, ggg F.2d 944, 346—47, 349 (gd Cir. 1993)
(reversing where the prosecutor relied on the truth of the statements in the closing argument,
arguing that it was not coincidence that the defendant fit the description contained in the
statements admitted only as background); United States v. Hernandez, 750 F.2d 1256, 1257-58
(5th Cir. 1985) (condemning the prosecution’s closing argument that argued a statement for its
truth); United States v. Figueroa, 750 F.2d 232, 238-39 (2d Cir. 1984) (characterizing the
prosecution’s non-hearsay argument as “disingenuous”).

72.  United States v. Collins, 996 F.2d 950, 952 (8th Cir. 1993).

79. ld.

74. ld.atgp3-54.

75.  ld. atgpe.

76.  Id. at 954.

77, ld

78.  See United States v. Forrester, 60 F.gd 52, 6061 (2d Cir. 1995) (discussing
circumstances warranting admission of hearsay).

79.  See United States v. Brown, 669 F.gd 10, 23—24 (1st Cir. 2012) (concluding that the
defense’s opening statement alleging unreasonable government investigation opened the door
for the government to introduce hearsay evidence to show reasonableness of investigation, even
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The defendant may open the door to such “background” information by
raising particular defenses or using particular strategies at trial.® For instance,
if the defendant alleges bad faith or caprice in the investigation, the
information received by law enforcement then has critical relevance.’' In
United States v. Hunt, for example, the defendant staked out the position that
the government had no reason to investigate him and alleged “‘outrageous
government investigative conduct’ in violation of his due process rights.”s
That claim opened the door to testimony concerning the reports from outside
sources that one agent had received and relayed to the undercover agents.
Similarly, in United States v. Howell, defense counsel opened the door by asking
the agent in charge about the reason for the investigation on cross-
examination.8s

though the trial court did not permit the defendant to develop a defense based on lack of
reasonableness at trial). In addition, when the out-of-court statements constitute the third party’s
portion of the conversation with the defendant, they may be admitted to put the defendant’s
statements in context. See United States v. Walker, 673 F.gd 649, 657 (7th Cir. 2012). The court
cited four earlier decisions in which audio recordings of the defendant speaking with an
informant were admitted and the defendant argued that admission of the informant’s statements
was error. Id. In each instance, the court concluded that the informant’s statements were
necessary to put the defendant’s statements in context. /d. (citing United States v. Gaytan, 649
F.gd 573, 580 (7th Cir. 2011); United States v. York, 572 F.gd 415, 427 (77th Cir. 2009); United
States v. Nettles, 476 F.gd 508, 517-18 (7th Cir. 2007); United States v. Van Sach, 458 F.gd 6Gg4,
701 (77th Cir. 2006)); see also United States v. Gajo, 2go F.gd 922, ggo (7th Cir. 2002) (admitting
anon-conspirator’s statements to provide context to a co-conspirator’s statements). But see United
States v. Collins, 575 F.gd 1069, 107374 (10th Cir. 2009) (questioning whether all statements
in a recording of an interrogation were relevant to put a defendant’s responses in context).

80. A mere general attack on the government’s case should not be viewed as opening the
door. SeeJones v. Basinger, 635 F.gd 1030, 1046—48 (7th Cir. 2011).

81.  SeeUnited States v. Silva, 380 F.gd 1018, 1020 (7th Cir. 2004) (acknowledging that the
defense could open the door by raising an accusation that the agents had improperly targeted
the defendant); United States v. Webster, 649 F.2d 46, 347—48 (5th Cir. 1981) (The court
identified the limited circumstances in which otherwise inadmissible hearsay might become
admissible: “Only in special circumstances may the government prove what its agents have been
told about the defendant as evidence of good faith, reasonableness or proper motive of the
government and then only to rebut contrary assertions by the defendant.”).

82.  United States v. Hunt, 749 F.2d 1078, 1083 (4th Cir. 1984); see also id. at 1082-84 & n.8.

8g.  United States v. Howell, 664 F.2d 101, 105 (5th Cir. 1981); see also United States v.
Jiminez, 564 F.gd 1280, 1288 (11th Cir. 2009) (holding statements were admitted to rehabilitate
an officer’s credibility after cross-examination that challenged the course of investigation);
United States v. Shipp, No. g2-2497, 1993 WL 181596, at *g (7th Cir. May 28, 1993) (justifying
the use of the statements because defense counsel had asked several times whether anyone else
in the car was searched or arrested and “[a] juror might [have] reasonably wonder[ed]” why the
defendant was the only occupant of the car searched); United States v. Hawkins, gog F.2d 1489,
1495 (11th Cir. 19go) (allowing the agent to testify to the complaints that prompted the
investigation in order to rebut the defendants’ claim that the investigation was unfounded
harassment). The government has sometimes argued that the defendant opens the door to
otherwise inadmissible hearsay by raising an entrapment defense. Ses, e.g., Webster, 649 F.2d at
349-50 (holding that the government was not allowed to use of out-of-court statements to refute
a claim of entrapment and rejecting the government’s argument that the hearsay statements in
the case were properly admitted because the defendant had opened the door). The entrapment
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In some cases, the defense strategy puts issues before the jury that would
otherwise fall within the exclusive province of the court. In United States v.
Brown, on cross examination of a narcotics officer, defense counsel
challenged the officer’s belief that she received valid consent to search from
the defendant.®+ Counsel’s questions implied that the defendant lacked
authority to consent. As a result, the Eighth Circuit concluded that additional
statements relating to the defendant’s relationship to the premises were
admissible to establish the officer’s reasonable belief that the defendant had
authority to consent to a search of the apartment.®s Thus, the defense’s tactics
injected the consent issue—normally only a question for the court to address
in ruling on a motion to suppress—into the case before the jury.

It must be stressed, however, that such instances are rare. In the vast
majority of the cases permitting the use of this evidence, the defense has not
opened the door, but the court concludes that the prosecution is allowed to
use the statements to show the background of the investigation.

B.  THEEVOLUTION OF THE LAW: ACCEPTING THE PROSECUTION NARRATIVE

How did the use of inadmissible hearsay to advance the investigation
narrative evolve to the point that it is often viewed as accepted practice? At
one time, courts were generally cautious about permitting the prosecution to
use otherwise inadmissible hearsay as background. A survey of the relevant
decisions of the past few decades suggests that the practice has changed and
that, over time, courts have come to accept the prosecution argument based
on the investigation narrative with less scrutiny, admitting out-of-court
statements that would previously have been excluded.8¢

Interestingly, this trend appears to be traceable in large part to careless
citation of a lightly reasoned and poorly supported decision that states that
out-of-court statements are admissible as background. In the following
Subparts, this Article will show the troubling development of the current rule
without overwhelming the reader with excessive detail. But it is important to
recognize what happened: the courts that admit out-of-court statements to law
enforcement as “background” have shown an unhealthy willingness to hold
in favor of the government on little or no authority. While some courts

defense injects latitude concerning what the prosecution may prove, but not concerning the
competent evidence to prove it.

84. United States v. Brown, 110 F.gd 605, 609—10 (8th Cir. 1997).

85. Id.

86.  See, e.g., United States v. Garcia-Guia, 468 F. App’x 544, 548—49 (6th Cir. 2012) (citing no
precedent yet finding no error where two witnesses testified to out-of-court statements incriminating
the defendant). In Garcia-Guia, one agent testified over objection that the agency had “received
information from several sources that [the defendant] was a drug trafficker in the . .. area.” Id. at
546. Another agent testified that he “became aware of the involvement of a[n] individual named
Mario Medina in the delivery of drugs that were the subject of a controlled drug buy” because a
fellow agent told him. Jd. The court overruled the defendant’s objection and admitted the
statements as non-hearsay to “explain[] the direction of the agent’s investigation.” /d.



A6_POULIN.DOCX (DO NOT DELETE) 9/22/2016 11:04 AM

704 TOWA LAW REVIEW [Vol. 101:689

continue to caution against admitting such evidence without scrutinizing the
role it will play in the case, many decisions reveal an absence of careful
analysis.%” The decisions include frequent citations to precedent that is weak
or inapposite.

1. Older Cases (1980s): The Law Before Love

The older precedents either rejected out of hand the prosecution
argument that outof-court statements could be used as background or
approached the admissibility of such evidence with caution. It appears that
before the mid-1980os none of the Circuit Courts of Appeals routinely allowed
the prosecution to use out-of-court statements as background to explain the
investigation.®® Although McCormick identified this as an “area of apparently
widespread abuse” and cautioned against admitting these hearsay statements
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