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I. INTRODUCTION

Intellectual property (“IP”) law in the U.S. has changed dramatically in
the last two decades. Advances in digital technology, the commercialization
of the Internet, and the invention of entire new fields of human activity, such
as e-commerce and biotech, have driven changes in the substance of
copyright, patent, and trademark law and have also increased the significance
of those fields. There is no shortage of normative legal scholarship discussing,
debating, and assessing these tectonic shifts; there is, however, almost no
academic literature assessing the long-term trends in IP litigation from an
empirical perspective.' This Article seeks to fill that gap. More than 190,000
individual copyright, patent, and trademark cases were filed in U.S. District
Courts in the period of this study, from 1994 to 2014.? This Article synthesizes
and analyzes these data and examines the subject matter, geographical, and
temporal variation within federal IP litigation.

To the extent that legal scholars undertake any empirical studies at all,
they are usually confined to an analysis of litigation outcomes in decided
cases. Analyzing all of the decided cases in an area is an improvement on
simply reading the U.S. Supreme Court and Court of Appeals decisions, but
it does not go far enough. After all, why study only those disputes that
generate written opinions when we know that most civil cases settle, or are
otherwise terminated, without a written opinion?s The majority of cases filed
in federal courts do not result in anything that a first-year law student would

1. One of the few long-term studies of IP litigation across more than one field is William
M. Landes, An Empirical Analysis of Intellectual Property Litigation: Some Preliminary Results, 41 HOUS.
L. REV. 749 (2004) (analyzing annual summary data on trademark, copyright, and patent
litigation from 1978-2000, and focusing on win rates and the number of trials).

2. The federal courts have exclusive jurisdiction over copyright and patent cases; however,
cases arising under the Federal Lanham Trademark Act are subject to concurrent federal and
state jurisdiction. The McCarthy treatise notes that “[a]s a matter of litigation strategy, however,
most plaintiffs appear to bring such cases in the federal courts, perhaps on the assumption that
federal judges are more likely to be familiar with problems of trademark infringement under a
federal statute.” 6 ] THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION
§ g2:1,at g2-10 to -11 (4th ed. 2012).

g. George L. Priest & Benjamin Klein, The Selection of Dispules for Litigation, 19 J. LEGAL
STUD. 1, 2 (1984). David Hoffman, Alan Izenman, and Jeffrey Lidicker make a compelling
argument that we should study dockets and think more seriously about why some filed cases
generate written opinions and others do not. See generally David A. Hoffman et al., Dockelology,
District Courts, and Doctrine, 85 WASH. U. L. REV. 681 (2007).
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recognize as a case, yet these filings are very much part of the machinery of
the law in action.

The premise of this Article is that if we truly want to understand IP
litigation, we need to examine the proverbial “haystack” of infringement
actions that are actually filed, in addition to the proverbial “needles” of well
reasoned appellate or even district court opinions. Looking at the world from
a large-N empirical perspective is no substitute for the close reading of cases,
but it is a useful and, at times, essential complement. In pursuit of this
complementary understanding, this study examines the entire universe of
copyright, patent, and federal trademark cases filed in federal courts over an
extended time period from 1gg4 to 2014.

This Article makes a number of contributions to our understanding of IP
litigation. It analyzes time trends in copyright, patent, and trademark
litigation filings at the national level, explores the meaning behind those
numbers, and shows how in some cases the observable headline data can be
positively misleading. Just as importantly, one of the key contributions of this
Article is that it frames the context for more fine-grained empirical studies in
the future. Many of the results and conclusions herein demonstrate the
dangers of basing empirical conclusions on narrow slices of data from selected
regions or selected time periods.

Some of the key findings of this study are as follows. First, the rise of
Internet filesharing has transformed copyright litigation in the U.S.4 More
specifically, to the extent that the rate of copyright litigation has increased
over the last two decades, the increase appears to be almost entirely
attributable to lawsuits against anonymous Internet filesharers. These lawsuits
largely took place in two distinct phases: the first phase largely consisted of
lawsuits seeking to discourage illegal downloading, and the second phase
largely consisted of lawsuits seeking to monetize online infringement.

Second, in relation to patent litigation, the apparent patent litigation
explosion between 2010 and 2012 is something of a mirage; however, there has
been a sustained patent litigation inflation over the last two decades.5 The
reason why this steady inflation was mistaken for a sudden explosion was that
the true extent of patent litigation was disguised by permissive joinder, a
practice that was suddenly curtailed by patent-reform legislation passed in
2011.°

Third, in relation to the geography of IP litigation, it appears that filings
in copyright, patent, and trademark litigation are generally highly correlated.?
The major exceptions to that correlation are driven by short-term
idiosyncratic events in copyright and trademark litigation—these are

See infra Part IILB.
See infra Part I11.C.
See infra Part I11.C.
See infra Part IV.A.

RS
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discussed in detail—and by the dumbfounding willingness of the Eastern
District of Texas to engage in forum selling to attract patent litigation.® The
popularity of the Eastern District of Texas as a forum for patent litigation is a
well known phenomenon. However, the data and analysis presented in this
study provide a new way of looking at the astonishing ascendancy of this
district and the problem of forum shopping in patent law more generally.

The structure of this Article is as follows. Part II situates this study in the
context of the broader literature on empirical studies of IP and explains the
methods and data used. Part III examines the changing composition of IP
litigation at a national level over the past two decades. Part IV addresses
regional variations in IP litigation.

II. METHODOLOGY AND PRIOR LITERATURE
A, PRIOR LITERATURE

Empirical studies of IP litigation are most advanced in the field of patent
law. These studies primarily examine particular areas of doctrine, but they
also include several important studies of patent litigation trends more
generally.'* A number of private data providers also publish summary statistics
on patent litigation."' The same depth of analysis has not been reached with
respect to copyright or trademark, but there are some important studies in
these fields as well.'* There are very few observational studies of copyright or

8. Seeinfra Part IV.B-C.

9. For a recent example, see generally J. Jonas Anderson & Peter S. Menell, Informal
Deference: A Historical, Empirical, and Normative Analysis of Patent Claim Construction, 108 NW. U. L.
REV. 1 (2014) (analyzing claim construction from the Federal Circuit between 2000 and 2011).

10.  See, e.g., John R. Allison et al., Understanding the Realities of Modern Palent Litigation, g2
TEX. L. REV. 1769 (2014) (analyzing outcomes in all patent lawsuits filed in a federal district
court between January 1, 2008 and December g1, 2009); Christopher A. Cotropia et al.,
Unpacking Patent Assertion Entities (PAEs), g9 MINN. L. REV. 649 (2014) (conducting a detailed
review of the entity status of patent litigants in 2010 and 2012 to determine whether “patent troll”
litigation is in fact increasing); Jay P. Kesan & Gwendolyn G. Ball, How Are Patent Cases Resolved ?
An Empirvical Examination of the Adjudication and Settlement of Patent Disputes, 84 WASH. U. L. REv.
297 (20006) (analyzing what stage patent litigation ends and the cost associated with litigation).

11. Lex Machina provides access to cleaned and verified PACER data for district court patent
litigation. See Resonrces, LEX MACHINA, https:/ /www.lexmachina.com/resources (last visited Jan. 7,
2016); see also DOCKET NAVIGATOR, http://home.docketnavigator.com (last visited Jan. 7, 2016).

12.  There are several excellent empirical studies related to copyright outside the context of
litigation. See, e.g., Christopher Buccafusco & Christopher Jon Sprigman, The Creativily Lffect, 78
U. CHL L. REV. g1 (2011); Peter DiCola, Money from Music: Survey Evidence on Musicians’ Revenue
and Lessons About Copyright Incentives, 5 ARIZ. L. REV. 301 (2019); Paul J. Heald, Property Rights
and the Lfficient Exploitation of Copyrighted Works: An Empirical Analysis of Public Domain and
Copyrighted Fiction Bestsellers, 92 MINN. L. REV. 1051 (2008).
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trademark litigation as such,'s and almost none analyzing filing data as
opposed to reported decisions. '

B.  METHODS AND DATA

Rather than focusing on just one area of doctrine or just one area of IP,
this Article adopts a broader perspective and incorporates data relating to
copyright, patent, and federal trademark claims. The first reason that this
more expansive approach is appropriate is that IP is, essentially, a unified
field. This is true economically, as a matter of legal practice, and as a matter
of academic inquiry. Economically, businesses in knowledge-based fields may
rely more on one form of IP protection than the others, but in these days of
business method patents and ubiquitous branding, it is quite unusual for that
focus to be exclusive. Practically, copyright, patent, and trademark each
involve specialized knowledge; however, they are more often than not
combined as practice areas within law firms. Academically, IP law in the U.S.
is a cohesive community—almost every law school offers an IP survey course
and the conferences organized around IP in general (as opposed to
copyright, patent, or trademark, specifically) are invariably the most well
attended. One of the objectives of this Article is to understand trends in
copyright, patent, and trademark litigation not merely as three isolated
phenomena but in relation to each other and as part of a unified whole.'s

18.  See generally Matthew Sag, Empirical Studies of Copyright Litigation, in II RESEARCH
HANDBOOK ON THE ECONOMICS OF INTELLECTUAL PROPERTY LAW (Peter S. Menell & David L.
Schwartz eds., forthcoming 2016). Empirical studies of copyrightlitigation include Barton Beebe,
An Empirical Study of U.S. Copyright Fair Use Opinions, 1978-2005, 156 U. PA. L. REV. 549 (2008);
Deborah R. Gerhardt, Copyright Publication: An Empirical Study, 87 NOTRE DAME L. REV. 135
(2011) (providing an empirical study of 446 copyright decisions reported addressing
publication); Katherine Lippman, The Beginning of the End: Preliminary Results of an Empirical Study
of Copyright Substantial Similarity Opinions in the U.S. Circuit Courts, 201§ MICH. ST. L. REV. 514
(providing an empirical study of 234 reported appellate court opinions ruling on the issue of
substantial similarity in copyright law); Jiarui Liu, Copyright Injunctions After eBay: An Empirical
Study, 16 LEWIS & CLARK L. REV. 215 (2012) (providing an empirical study based of reported
copyrightinjunction decisions during the period from May 15, 2006, to June 1, 2010); Neil
Weinstock Netanel, Making Sense of Fair Use, 15 LEWIS & CLARK L. REV. 715 (2011) (studying fair
use cases between 2006 and 2010); and Matthew Sag, Predicting Fair Use, 79 OHIO ST. L.J. 47
(2012) (studying district court fair use cases between 1978-2010). Empirical studies of
trademark litigation include Barton Beebe, An Empirical Study of the Multifactor Tests for Trademark
Infringement, g4 CALIF. L. REV. 1581 (2006) (providing an empirical study of reported federal
district court trademark opinions applying a multifactor test for the likelihood of consumer
confusion for the period of 2000-2004). There are, of course, authors who have simply read and
synthesized all the relevant cases in an area without resorting to tables, graphs or equations. See,
e.g., Pamela Samuelson, Unbundling Fair Uses, 77 FORDHAM L. REV. 2537 (2009).

14. The only studies I am aware of are Landes, supra note 1, and a recent article by
Christopher Cotropia and James Gibson which itself notes that “[e]mpirical studies of copyright
litigation are almost completely nonexistent.” See Christopher A. Cotropia & James Gibson,
Copyright’s Topography: An Empirical Study of Copyright Litigation, 92 TEX. L. REV. 1981, 1982 (2014).

15. There is an ongoing debate about the history of the term “intellectual property” and
the normative implications of using IP as an umbrella term for the distinct fields of copyright,
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The second reason to undertake a contemporaneous study of litigation
behavior across the entire field of federal IP claims is that trends in one
subject matter are easier to see when they are contrasted against the others.
This is particularly applicable to understanding geographic variation in IP
litigation. As discussed in Part IV.C, one way of measuring forum shopping in
patent litigation is to compare a district’s rank order in terms of patent
litigation to its combined ranking for copyright and trademark litigation.

A third reason to take the broad view is that many cases are both
copyright and trademark, or copyright and patent, or patent and trademark,
etc. The Nature of Suit (“NOS”) coding in the Public Access to Court
Electronic Records (“PACER”) database'¢ is the basis of all federal caseload
statistics produced by the federal judiciary.'7 Litigants only file under one
NOS code, and that code determines the suit’s subject matter classification in
PACER. Relying on the NOS coding is satisfactory for many purposes, but it
may lead to a systematic bias and undercounting for others.'8 As I have shown
in previous work, the NOS code for copyright captures about 80% of written
district court opinions that have something to do with copyright.'s Of the
remaining 20%, almost half were filed under the NOS code for trademark,
and a quarter were filed under the NOS code for patent.=°

patent, and trademark law. See, e.g., Justin Hughes, A Skort History of “Intellectual Property” in Relation
to Copyright, 93 CARDOZO L. REV. 1293 (2012); Justin Hughes, Copyright and Incomplete
Hisloriographies: Of Piracy, Propertization, and Thomas Jefferson, 79 S. CAL. L. REV. 998 (2006); Mark
A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. REV. 1081 (2005); Mark A.
Lemley, Romantic Authorship and the Rhetoric of Property, 75 TEX. L. REV. 873, 895-96 (1997)
(reviewing JAMES BOYLE, SHAMANS, SOFTWARE, AND SPLEENS: LAW AND THE CONSTRUCTION OF THE
INFORMATION SOCIETY (1996)).

16.  PACER s “an electronic public access service that allows users to obtain case and docket
information online from federal appellate, district, and bankruptcy courts.” Admin. Office of the
U.S. Courts, PACER: PUB. ACCESS TO CT. ELECTRONIC RECORDS, https://www.pacer.gov (last
visited Jan. 7, 2016). PACER is maintained by the Administrative Office of the U.S. Courts,
PACER Service Center. Id.

17.  Admin. Office of the U.S. Courts, Frequently Asked Questions: What Is a Nature of Suit?,
PACER: PUB. ACCESS TO CT. ELECTRONIC RECORDS, https://www.pacer.gov/psc/hfaq.html (last
visited Jan. 7, 2016) (click on “PACER Case Locater” tab; then select “What is a nature of suit?”
from menu). A complete list of NOS codes is available on the PACER website. See Admin. Office
of the U.S. Courts, Nature of Suit, PACER: PUB. ACCESS TO CT. ELECTRONIC RECORDS, https:/ /www.
pacer.gov/documents/natsuit.pdf (last visited Jan. 7, 2016).

18, See generally Matthew Sag, Empirical Studies of Copyright Litigation: Nature of Suit Coding
(Loyola Univ. Chi. Sch. of Law, Pub. Law & Legal Theory Research Paper No. 2013-017, 2013),
http://papers.ssrn.com/solg/papers.cfmrabstract_id=2530256 (investigating consequences of
relying on NOS coding).

19. The universe of cases was determined by searching Lexis’ district court database for all
cases within a specific date range with word “copyright” and then reviewing each case to
determine whether it actually addressed a claim of copyright infringement. /d. at 4.

20. Id. at 5. The remaining quarter were filed under almost every category imaginable
including: “Contract, Cable/Sat TV, Other Statutory Actions, Insurance, Assault, Libel[] &
Slander, Other Personal Property Damage, Civil Rights, Fraud, Personal Injury and even some
criminal filings.” /d.
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C. DATA

The primary source of data for this Article is the records of federal
litigation maintained by the Public Access and Records Management Division
of the Administrative Office of the U.S. Courts, available on the PACER
website.2' The 192,524 court records*? in this study come from federal IP
cases filed in g4 U.S. federal district courts in all o states, the District of
Columbia, Puerto Rico, the Virgin Islands, Guam, and the Northern Mariana
Islands between 1994 and 2014.23 These data sources have been
supplemented with extensive additional coding to identify, among other
things, the number of unique parties in each case; cases against unnamed,
anonymous and other “John Doe” defendants; and copyright cases where the
subject matter is pornography.24

III. TIME TRENDS IN FEDERAL COPYRIGHT, PATENT, AND TRADEMARK
LITIGATION

This Part examines trends in the composition of federal IP litigation
since 1994, first in terms of subject matter variation over time and, second, in
terms of regional variation.

A.  SUBJECT-MATTER VARIATION IN GENERAL

From January 1, 1994 to December g1, 2014, U.S. district courts have
seen an average of 9167 IP cases filed every year. Over that period, copyright
and patent cases made up 31% of the federal IP caseload, and trademark has
averaged about 38%.* However, these generalizations conceal significant
year-to-year variation and a marked long-term trend of increasing patent
litigation, declining trademark litigation, and wildly varying rates of copyright
litigation. Figure 1, below, shows the relative proportions of copyright, patent,
and trademark cases filed based on a 12-month moving average. At first
glance, it appears that the proportion of trademark cases is declining while
the proportion of patent cases is steadily increasing. In 1994, the relative

21. See Admin. Office of the U.S. Courts, About Us, PACER: PUB. ACCESS TO CT. ELECTRONIC
RECORDS, https://www.pacer.gov/about.html (last visited Jan. 7, 2016). For convenience, and to
correct errors and discrepancies, this data was converted into a Stata file and extensively
scrubbed. Most discrepancies are attributable to the litigants’ inability to spell company names
consistently. Complete replication files are available upon request. Patent false marking cases
were excluded for cases filed in 2010. See infra note 45.

22. The data herein are based on the summary information for each case filed. I have not
read or independently processed the millions of individual litigation documents that are
associated with this set of over 190,000 cases.

29.  This excludes 653 patent false marking claims filed in 2010. See infra note 4.

24. These data sets are available for download on my website. Dala Sels, MATTHEW SAG,
http://matthewsag.com/?page_id=19 (last visited Jan. 77, 2016).

25. The data reported in this Article rely on the PACER NOS coding. Sez supra note 17.
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proportions of copyright, patent, and trademark were 40%, 23%, and 37%;
by the year 2014, they were 42%, 39%, and 29%, respectively.

Figure 1. Copyright, Patent, and Trademark Filings, 1994—-2014 (Percent)26
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Figure 2, below, displays the same underlying data in terms of the raw
number of cases filed (displayed as a 12-month moving average),
distinguishing between copyright, patent, and trademark filings. The Figure
also shows the number of copyright cases including (“Copyright + John Doe
Cases”) and excluding (“Copyright”) cases filed against John Doe defendants.

26. Twelve-month moving average of the percent of federal IP litigation. Data gathered for
the period 1994—2014 from the PACER records maintained by the Administrative Office of the
U.S. Courts. See supra note 16.
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Figure 2. Copyright, Patent, and Trademark, 19g4—2014 (Cases)?7
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As Figure 2 shows, the annual rate of trademark litigation has varied
within a much narrower band than the rates of copyright or patent litigation.
The Figure also shows the threefold increase in the number of patent suits
filed per year from 19g4 to 2013. The other trend revealed in Figure 2 is that,
but for litigation against the uses of Internet filesharing software (the John
Doe cases), the annual rate of copyright litigation has been slightly declining
for the past 20 years. The remainder of this Part explores these two trends—
(1) the apparent patent litigation explosion; and (2) the impact of John Doe
litigation in copyright—in more detail.

B.  COPYRIGHT JOHN DOE LITIGATION

The rise of Internet filesharing has transformed copyright litigation in
the U.S. Federal district courts are currently inundated with copyright owner
lawsuits against John Doe, unknown, or otherwise unidentified defendants.2®
Figure g, below, tracks the occurrence of these John Doe lawsuits from 1994
through 2014.29 These John Doe lawsuits are almost exclusively related to

27.  Twelve-month moving average of cases filed. Data gathered for the period 1994—2014 from
the PACER records maintained by the Administrative Office of the U.S. Courts. See supra note 16.

28. This Part extends the data in my recent empirical study of Internet filesharing litigation.
See generally Matthew Sag, Copyright Trolling, an Empirical Study, 100 IOWA L. REV. 1105 (2015).

29. John Doe lawsuits were identified by hand, based initially on the appearance of the
words “John Doe” and “Doe” in the case title (in plural and singular form). Cases with titles such
as “___ v. Unknown Parties” or against defendants identified by Internet protocol address or
BitTorrent Swarm Hash were also included.
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allegations of illegal filesharing, which explains why they were virtually
nonexistent prior to 2004.3°

Figure g. Copyright Cases Filed in U.S. District Courts, 1994—20143"
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The John Doe phenomena can be segmented into two distinct phases:
(1) the Recording Industry Association of America (“RIAA”) End-User
Litigation Era, 2004-2008; and (2) the BitTorrent Monetization Era, 2010-
present. The RIAA announced its intention to target the end-users of
filesharing software in 200g; however, the litigation only began in earnest in
2004.3% By the end of 2008, the RIAA’s campaign had largely subsided. The
BitTorrent Monetization Era began in 2010 and continues into the present
day.

Plaintiffs in these two phases of John Doe litigation adopted essentially
the same legal strategy, but with quite different aims. This legal strategy can
be reduced to the following:

1. Observe the unlawful use of BitTorrent (or similar filesharing tools).

0.  SeeSag, supranote 28, at 1117.

g1. Data gathered for the period 1994—2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. See supra note 16.

32.  RIAAv. The People: Iive Years Laler, ELECTRONIC FRONTIER FOUND. (Sept. g0, 2008), http://
www.eff.org/wp/riaa-v-people-five-years-later.
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2. Identify the Internet protocol addresses of unauthorized
downloaders.

3. File a John Doe lawsuit.

4. Seek a court order compelling Internet service providers to provide
individual account holder information matching the Internet
protocol address.

5. Contact account holders and threaten to seek very large awards of
statutory damages.

6. Settle as many claims as possible.

In the first wave of John Doe litigation, the RIAA deployed this strategy
to “educate” the public about filesharing and to reinforce that education with
deterrence.’s John Doe litigation in the second wave appears to be aimed
primarily, if not exclusively, at monetizing infringement—i.e., creating an
independent litigation revenue stream that is unrelated to compensation for
the harms of infringement and that is unconcerned with deterrence.s+

The availability of statutory damages is essential to the infringement
monetization strategy. U.S. copyright law allows a plaintiff to elect statutory
damages ranging from $750 to $150,000 for willful copyright infringement,
regardless of the extent of the copyright owner’s actual damages.35 This puts
copyright plaintiffs in a very different position from ordinary tort plaintiffs.s6
While the ordinary tort plaintiff can only hope to receive some approximation
of his actual injury, the copyright plaintiff in a filesharing case can reasonably
expect damages in the tens of thousands of dollars, even if its actual damages
are quite modest.s7 The prospect of statutory damages in copyright cases
creates the opportunity for something quite different—monetizing
infringement. Statutory damages were originally intended to provide a

33. See Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 963 (2005)
(Breyer, J., concurring).

34. Eriq Gardner, New Litigation Campaign Quietly Targets Tens of Thousands of Movie Downloaders,
HorLLywooD REP.: THR, EsQ. (Mar. go, 2010, 10:29 AM), http://reporter.blogs.com/thresq/
2010/03/new-litigation-campaign-targets-tens-of-thousands-of-bittorrent-users.html (quoting the
attorney for one plaintiff explaining that the purpose of the lawsuit was to “creat[e] a revenue
stream and monetiz[e] the equivalent of an alternative distribution channel”).

35. 17 U.S.C. § 504(c) (2012). The only prerequisite for statutory damages is copyright
registration. Id. § 412 (requiring registration within three months of publication to qualify for
awards of statutory damages and attorneys fees).

36. “Ordinary” in the sense that there is no case for punitive damages. Courts may award
punitive damages in some circumstances, but the scope for these has been drastically limited by
recent Supreme Court authority. See, e.g., State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 425 (2008) (“[Flour times the amount of compensatory damages might be close to the line
of constitutional impropriety.”).

37. In one case, a jury awarded statutory damages of more than 500 times the $54 worth of
music the defendant downloaded on a peer-to-peer filesharing network. Capitol Records Inc. v.
Thomas, 579 F. Supp. 2d 1210, 1227 (D. Minn. 2008); see also Capitol Records, Inc. v. Alaujan,
599 F. Supp. 2d 319 (D. Mass. 2009).
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remedy for plaintiffs who had in fact been harmed, but would struggle to
prove that harm in court.?® They were also intended to act as deterrent against
infringement.30 However, there is nothing in the Copyright Act that limits
statutory damages to plaintiffs with deterrence or compensation in mind. As
the data in Figure g show, beginning in 2010, a few enterprising plaintiffs
have recognized this opportunity and developed a cottage industry of
monetizing online infringement for its own sake.

Even within the BitTorrent Monetization Era, the nature of John Doe
cases has changed quite significantly in two respects. First, from 2010 to 2012,
these cases relied on permissive joinder and were typically filed in a form
similar to “XYZ Copyright Owner v. John Does 1 to 1000.” District court judges
appear to have grown more skeptical of the propriety of litigation in this form,
and consequently the average number of defendants per suit has been
declining. As seen in Table 1, below, the average number of John Doe
defendants per suit was over 560 in 2010; by 2014, it was just over §. There
was still the occasional massjoinder suit in 2014, but by this time the model
had almost entirely shifted to suits against individual unnamed defendants.
Second, although BitTorrent monetization has always been closely associated
with pornography, the percentage of pornography in the John Doe category
has varied from 68% in 2010, 93% in 2011, 85% in 2012, 81% in 2013, and,
most recently, 88% in 2014.

Table 1. John Doe Copyright Cases, 2010-20141°

Year John Doe Suits  Total John Does  Average Does  Percent Pornography
2010 77 48,124 560 68
2011 415 61,419 148 93
2012 1197 31,042 26 85
2013 1536 22,291 14 81
2014 2115 6564 3 88

In a previous article, I criticized the Copyright Office for ignoring this
phenomenon;t' however, in light of the 2014 data, it is increasingly apparent
that policymakers should be cautious about extrapolating from current trends
in this context because the BitTorrent Monetization Era cases appear to be
inherently idiosyncratic.

38.  See Pamela Samuelson & Tara Wheatland, Statuiory Damages in Copyright Law: A Remedy
in Need of Reform, 51 WM. & MARY L. REV. 459, 446—51 (2009) (summarizing the legislative history
of the 1909 Copyright Act).

39. SeeSag, supranote 28,at 1119.

40. Data gathered for the period 2010-2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. See supra note 16.

41.  SeeSag, supranote 28, at 1119.
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Table 2. Top Three John Doe Copyright Plaintiffs, 2010-20144*

Percentage Cumulative

Plaintiff Cases of John Doe Percentage

2014  Malibu Media, LLC* 1705 80.61 80.61
Dallas Buyers Club, LLC 178 8.42 89.03

Good Man Productions, Inc. 98 4.63 93.66

2013  Malibu Media, LLC* 1027 64.71 64.71
TCYK, LLC 116 7.31 72.02

Killer Joe Nevada, LLC 49 3.09 75.11

2012  Malibu Media, LLC* 333 27.82 27.82
Patrick Collins, Inc.* 131 10.94 38.76

AF Holdings, LLC* 124 10.96 49.12

2011 Patrick Collins, Inc.* 88 21.31 21.31
K-Beech, Inc.* 61 14.77 36.08

Hard Drive Productions, Inc.* 52 12.59 48.67

2010 IO Group, Inc.* 10 12.99 12.99
LFP Internet Group, LLC* 5 6.49 19.48

Digital Content Protection, LLC* 4 5.19 24.68

One measure of this idiosyncrasy is the extent to which litigation is driven
by a handful of firms. In 2010, as the second wave was beginning, the top
three plaintiffs accounted for less than 25% of John Doe lawsuits. In 2011 and
2012, the top three plaintiffs accounted for just under 50% of John Doe cases.
In 2013, Malibu Media alone accounted for 64% of John Doe cases, and the
top three plaintiffs in that year accounted for more than 75% of such cases.
The top three plaintiffs in 2014 account for more than g3% of John Doe
litigation filings in copyright.

Illegal filesharing is obviously a widespread problem for the film,
television, music, and software industries. However, filesharing litigation in
the second wave does not appear to be a broad-based phenomenon. The
trend from 2012 to 2014 is one of increasing concentration of plaintiff
activity. In fact, the pornography producer, Malibu Media, is such a prolific
litigant that, in 2014, it was the plaintff in over 41.5% of all copyright suits
nationwide.1s John Doe litigation is not a general response to Internet piracy;
it appears to be a niche entrepreneurial activity in and of itself.

C. THiE RATHER COMPLICATED STORY OF THE PATENT LITIGATION EXPLOSION

A simple analysis of filing data over the last two decades comports with a
popular narrative of the “patent litigation explosion,” an explosion some

42. Data gathered for the period 2010-2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. Se¢ supra note 16. Lawsuits marked with an asterisk (¥*)
related to pornography. John Doe and Pornography cases were identified by the author.

48. Malibu Media filed 1780 copyright cases in 2014; 75 of these cases were not coded as
John Doe suits. In all, 4288 copyright cases were filed in 2014.
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attribute to the actions of patent assertion entities or patent trolls.4t As
depicted in Figure 4, below, the annual volume of patent litigation in the U.S.
approximately doubled in the 16 years from 1994 until 2010.45 In the three
years from 2010 to 2014, it doubled again. Even before 2011, the rate of
increase of patent litigation was considered cause for concern. The recent
dramatic increases in patent filings in 2011, 2012, and 2019 intensified that
concern, especially in light of a recent government report finding that suits
brought by patent assertion entities or non-practicing entities (which, to
many, are synonymous with patent trolls) had tripled between 2010 and
2012.16

44.  See generally EXEC. OFFICE OF THE PRESIDENT, PATENT ASSERTION AND U.S. INNOVATION
(2019); Colleen Chien, Patent Trolls by the Numbers, PATENTLY-O (Mar. 14, 2013), http://www.
patentlyo.com/patent/2014/0g/chien-patent-trolls.html.

45. False marking claims were a significant source of patent litigation in 2010 due to an
influx of claims in the wake of the Federal Circuit’s 200q decision in Forest Group, Inc. v. Bon Tool
Co., 590 F.gd 1295 (Fed. Cir. 200q). At the time, false marking claims could be brought by any
member of the public. The Bon Tool case triggered a rush to the courthouse by holding that the
civil penalty for false patent marking should be calculated per marked product instead of per
category of product. SeeR. David Donoghue, How False Palent Marking Cases and the Recession Have
Drastically Changed Intellectual Property Litigation, in THE IMPACT OF RECENT PATENT LAW CASES AND
DEVELOPMENTS 117, 118 (Eddie Fornier ed., 2011 ed. 2010). Based on Cotropia, Kesan, and
Schwartz’s painstaking review of patent cases filed in 2010 and 2012, there are 653 false marking
cases in data collected in this Article for the year 2010, compared to 2818 other patent cases. See
generally Cotropia et al., supra note 10. Cotropia, Kesan, and Schwartz actually identify 666 false
marking cases in their data, but only 659 correspond to docket entries in the dataset for this
Article. Id. at 665. These identified false marking cases have been excluded from the figures
reported herein, unless otherwise noted. Data in years prior to 2010 may include some patent
false marking cases, but the number is thought to be very low. Cotropia, Kesan, and Schwartz
identified no false marking cases in 2012. /d. Among many recent legislative reforms to patent
law, in 2011, standing to bring false marking claims was confined to the U.S. Government and
entities that have been competitively injured by false marking, thus effectively neutering the
category. See g5 U.S.C. § 292 (2012). See generally Cotropia et al., supra note 10.

46.  EXEC. OFFICE OF THE PRESIDENT, supra note 44, at 5; see also Chien, supra note 44.
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Figure 4. U.S. Patent Litigation Filings, 1994—201447
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But all is not as it seems. In 2011, major patent-reform legislation, known
as the America Invents Act (“AIA”), was passed.+® The surge in patent filings
following the AIA might suggest that this attempt at reform was ineffective or
even counterproductive, but as will be explained in more detail below, it is far
too early to pronounce upon the AIA on this basis. The reality of the recent
increase in patent litigation is far more complicated than simply counting
patent cases would suggest. In order to properly assess the effect of the AIA
or the role that non-practicing entities play in patent litigation, we need a
better understanding of the underlying data.

Looking at the raw figures in Figure 4, above, there appears to have been
an enormous spike in patent litigation in 2012, which continued in 2014, and
fell off slightly in 2014. However, this spike is at least partly attributable to an
important procedural change brought about by the AIA.49 Prior to the AIA, it
was common practice, especially in the Eastern District of Texas, for plaintiffs
in patent litigation to join multiple unrelated defendants in a single lawsuit
based on a commonly asserted patent or patents.5® The AIA ended this ruse
and resulted in a nominal explosion of patent infringement lawsuits. In an

47. Data gathered for the period 1994—2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. See supra note 16.

48.  Leahy-Smith America Invents Act (“AIA”), Pub. L. No. 112-29, 125 Stat. 284 (2011)
(codified in scattered sections of g5 U.S.C.).

49. Id.

50. Cotropia et al., supra note 10, at 662; see also Greg Reilly, Aggregating Defendants, 41 FLA.
ST. U. L. REV. 1011, 1053 (2014). For further discussion of patent litigation in the Eastern
District of Texas, see infra Part IV.C.
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attempt to debunk the “trollfueled patent litigation explosion” narrative,
Professors Cotropia, Kesan, and Schwartz (“CKS”) recently undertook a
painstaking review of the entity status of every patent plaintiff for every case
filed in 2010 and 2012.5' They report that the number of unique patentees
barely changed between 2010 and 2012 (1588 to 1667), whereas the number
of individual cases filed nearly doubled.52 The CKS project is an excellent start
in this regard, but there are limits as to what can be concluded based on just
two years of filing data.ss Replicating this painstaking review for a broader
time period of cases would take considerable time and effort. However, there
is more than one way to approach this problem.

One can also see the effect CKS describe by looking at the number of
defendants in patent cases.5# The PACER records could show the number of
defendants in each case, or at least the number of parties in each case.
Unfortunately, this is not so.55 However, Bloomberg Law’s docket search
function, itself based on the underlying PACER filings, does at least list the
parties for each suit.5® From these records, it is possible to estimate the
number of defendants in each suit on the assumption that there is only one
plaintiff in each case. Obviously, this assumption does not invariably hold
true, but it nonetheless provides a useful basis for calculation and should be
revealing of trends over time.5?

51.  See supranote 10 and accompanying text.

52. Cotropia et al., supra note 10, at 676. See generally Robin Feldman et al., The AIA 500
Expanded: The Lffects of Patent Monetization Entities (U.C. Hastings Research Paper No. 45, 2013),
http://papers.ssrn.com/solg/papers.cfm?abstract_id=2247195.

59. Limits CKS were well aware of. Cotropia et al., supra note 10, at 696.

54. Indeed, CKS use this approach for 2010 and 2012 as well. /d. at 671.

55. Thisis just one of many deficiencies in the PACER data that could be cured if the system
were made available to researchers and nonprofits on a less restrictive basis.

56.  See Dockels, BLOOMBERG L., https://www.bloomberglaw.com/dockets (last visited Jan. 7,
2016) (subscription required).

57. Bloomberg only lists the first 5o parties, so the estimated number of defendants statistics
reported here may be lower than the true number. These estimates do not include parties with
substantially the same name as the firstnamed plaintiff.
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Table g. Patent Defendants, 1994—201458

Year Cases  Total Parties-1  Average Parties-1
1994 1555 3876 2.49
1995 1693 4110 2.43
1996 1840 4169 2.27
1997 2042 4766 2.33
1998 2155 56067 2.69
1999 2192 5159 2.35
2000 2572 6102 2.57
2001 2516 6529 2.59
2002 2503 6537 2.52
2009 2802 7540 2.69
2004 2873 8097 2.82
2005 2012 7771 2.98
2000 2745 8179 2.98
2007 2883 10,396 3.61
2008 2744 9514 347
2009 2704 9886 3.66
2010 2911 12,558 491
2011 4039 15,820 3.92
2012 5620 13,789 2.45
2019 6445 14,916 2.91
2014 5368 11,672 2.17

Table g, above, shows the relevant figures for 1994 to 2014. Note that,
although the actual number of cases filed in 2010 was barely more than either
2008 or 2000, the estimated number of defendants jumped from g514 to
12,558 from 2008 to 2010, an increase of almost §3%. Likewise, although the
number of patent cases filed in 2011 went up almost 40%, the estimated
number of defendants increased only 26%. The comparison is even more
striking for 2012—the first full year in which the new provisions of the AIA
were in effect. In 2012, the number of patent suits increased by a further 39%
over 2011 (from 4039 to 5620), but the estimated number of defendants
actually dropped by over 12% (from 15,820 to 13,78g). Nationally, the
estimated number of defendants per case filed was g or less from 1994 to
2000. That statistic increased to 4.41 in 2010 and then dropped to well under
2.5 the years of 2012, 2014, and 2014.

The real trend in patent litigation over the past two decades can be seen
in the number of defendants filed against. The bar chart at the bottom of
Figure 5, below, shows the same filing data as in Figure 4. The scatter plot in
Figure 5 shows the estimated number of defendants. Although it appears that

58. Data gathered for the period 19942014 from Bloomberg Law. See supra note 56.
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the number of patent cases filed exploded after 2010, after looking at the
estimated number of defendants, it becomes clear that the period from 2010
to 2014 was more or less a continuation of the existing trend.

Figure 5. Patent Cases Filed and Estimated Number of Defendants,
1994—201459
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Of course, these data are subject to different interpretations; the
quadratic fit lines in Figure 5 have been drawn to indicate that 2011, the year
that the AIA was passed, should be treated as an outlier.% The volume of
patent litigation decreased significantly in 2014. Whether this is a forerunner
to a period of significant realignment in the patent system or simply a blip in
the data remains to be seen. It may be that the anti-patent-troll measures in
the AIA have begun to take effect, or it could be that the apparent downturn
in 2014 is related to the surge of filings before the AIA became effective in
September 2011.

There is circumstantial evidence that patent trolls were responsible for
the significant increase in the estimated number of defendants in the period

59. Data gathered for the period 1994—2014 from Bloomberg Law. See supra note 56. The
scatterplot depicts the estimated number of defendants. Quadratic fit lines from 1994—2010 and
2012-2014 are drawn for illustrative purposes.

60. Robin Feldman, Thomas Ewing, and Sara Jeruss have conducted a detailed review of
month-by-month defendant counts and lawsuits filed showing the filing patterns immediately
before and after the passage of the AIA. Their data is derived from Lex Machina, which estimates
the number of defendants per case based on natural language processing of the underlying
litigation records. Se¢ Feldman et al., supra note 52, at 25, 46.
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from 2007 to 2010. The evidence is that this phenomenon is much more
pronounced in the patent trolls’ reputed favorite hunting ground, the
Eastern District of Texas.6* Commentators have also noted that the tactic of
aggregating multiple unrelated defendants is more common among patent
trolls.62

Figure 6. Average Number of Patent Defendants per Filing, 1994—20145
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Figure 6, above, shows the estimated number of defendants per suit for
the nine most popular federal districts from 1994 to 2014 and also for an
aggregation of all other districts. The vertical dashed line is set to 2011 to
mark the passage of the AIA. It is starkly apparent that the trend toward more
defendants is greatest in the Eastern District of Texas. The estimated number
of defendants in the Eastern District of Texas climbs steeply from 1.66, in
1904, to 12.97, in 2010, and then drops precipitously down to 1.9g in 2014.%4

Looking at the data this way (as summarized in Figures 5 and 6) suggests
some revision to the narrative of a “troll-fucled patent litigation explosion” is

61.  SeeReilly, supranote 50, at 1023-25.

62.  See, e.g., id. at 1024; see also Colleen V. Chien, Of Trolls, Davids, Goliaths, and Kings:
Narratives and Lvidence in the Litigation of High-Tech Palents, 87 N.C. L. REV. 1571, 1579 (2009).

63. Data gathered for the period 1994—2014 from Bloomberg Law. See supra note 56.

64. SeeinfraPart IV.C.1.
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required. The long-run data suggest that there was no sudden explosion
between 2010 and 2012. However, just as importantly, it also suggests that the
results of the CKS study are a distraction from the bigger picture.5

CKS undertook a similar analysis based on the number of parties in each
case for the years 2010 and 2012, but only for those years.5¢ The CKS study
was, in part, a response to claims that the number of lawsuits filed by patent
trolls or non-practicing entities had doubled between 2010 and 2012. CKS
show that such claims failed to take into account the procedural changes
brought into effect in 2011.57 Although this conclusion is clearly correct, it
does not follow that there is no cause for concern. Estimating the number of
defendants over a much longer period and identifying district-by-district
variation suggests that there really was a significant troll-fueled increase in the
rate of patent litigation; it is just that this increase started earlier and
proceeded more smoothly than the simple case filing data suggest. I refer to
this revised narrative as the “troll-fucled patent litigation inflation.” The
reason why the steady inflation was mistaken for a sudden explosion is that
the true extent of patent litigation was disguised by permissive joinder.

D. THE TIMING OF EMPIRICAL LEGAL STUDIES

The previous two Subparts illustrate a broader general principle:
Focusing on relatively short windows of time can have distorting effects on
empirical studies. Even if we set aside the John Doe copyright cases, it is
apparent from Figure 1 that the level of copyright litigation can vary
considerably from year to year. For most purposes, researchers would be
better off taking a random sample of cases from a longer period than
expending all of their energies on studying one or two years of litigation
comprehensively. For example, Professors Cotropia and Gibson recently
published a detailed study of the dockets in a large sample of copyright cases
filed between 2005 and 2008.9% Cotropia and Gibson read the pleadings in
almost a thousand cases and recorded detailed data on the characteristics of
the parties, industries, works, claims, resolutions, and remedies. The resulting
“topographical” snapshot of copyright litigation provides an excellent
overview of the legal landscape in which copyright disputes are resolved.
However, the study begins at the height of the RIAA end-user litigation
campaign and ends at the conclusion of that campaign.® The authors

65. CKS were well aware of this possibility. They noted that “[w]e believe, without having
studied it empirically, there was a large increase in [patent assertion entity] activity in the earlier
time period. . . . [W]hile we suspect that there was an uptick in [patent assertion entity] litigation
in the last ten years, we believe that more transparent and better data is needed to evaluate that
hypothesis.” Cotropia et al., supra note 10, at 6g7.

66.  Seeid.

67. Id. at 662.

68.  See Cotropia & Gibson, supranote 14, at 1981.

69.  Compareid., with Figure g supra.
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differentiate between filesharing copyright litigation and all other forms of
copyright litigation, but given that they did not intend to study this difference
specifically, they would have been better off sampling over a longer time
period. Also, it is not clear that the distortions of that period were only due to
the RIAA end-user litigation campaign. One way to illustrate the
unrepresentative nature of the 2005—-2008 sample is to compare the duration
of cases within that period to those in the two years preceding and the two
years following.

Table 4. Selected Copyright Case Durations Figures7

Percentage of Cases Percentage of Cases Total Cases
Period Closed Within 1 Year Closed Within 2 Years Filed
2008-2004 21.96 22.55 5475
2005-2008 62.90 61.71 14,558
2009-2010 15.14 15.79 3803

As set forth in Table 4, above, excluding John Doe cases, 22% of cases
filed between 2004 and 2004 closed within 12 months of filing; that figure is
63% for cases filed between 2005 and 2008, but drops back to 15% for the
period of 2009 to 2010.

To make the same criticism of CKS would be unfair; their study was
specifically designed to refute the claim that the percentage of cases filed by
patent assertion entities had drastically increased between 2010 and 2012.

IV. REGIONAL VARIATION

This Part explores regional variation in federal IP litigation between
1994 and 2014. It begins by establishing some general patterns in the
geographic distribution of copyright, patent, and trademark cases, and then
investigates how those patterns have changed over time. This Part defines and
explores these patterns of regional variation systematically, and it highlights
particular variations that cannot be explained in macroeconomic terms.
Regional variation can be just as important as temporal variation for the
design of empirical studies of litigation. Understanding how one-off
phenomena, such as the spike in trademark filings in the District of Minnesota
in 2014,7" and sustained trends, such as forum selling in patent litigation,7
can change the federal map of IP litigation is important for the design of
future research. The changes in the geographic distribution of copyright,
patent, and trademark litigation stand as a cautionary tale for anyone
considering extrapolating trends from one locality to the entire country.

70. Table excludes John Doe cases. Data gathered for the period 2003—2010 from the
PACER records maintained by the Administrative Office of the U.S. Courts. See supra note 16.

71.  See infra Part IV.B.

72, See infra Part IV.C.
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A.  STATE AND DISTRICT VARIATION IN IP CASE FILINGS

Assuming that copyright, patent, and trademark litigation are largely a
product of economic factors, regions that attract a significant proportion of
one type of IP litigation should also attract similarly high proportions of IP
litigation in other fields. Some variation is nonetheless expected: one might
hypothesize that creative and artistic centers such as Los Angeles and New
York would attract a good deal of copyright litigation; or that high-technology
clusters such as the Northern District of California (Silicon Valley) might be
expected to lean more towards patent litigation; or that large consumer
markets such as the Northern District of Illinois (Chicago) might attract more
trademark litigation.

This Subpart begins by establishing some general trends in the
distribution of IP litigation at the state level and then focuses in on geographic
distribution at the district level. The state level data is not particularly
surprising. It suggests that, generally, IP filings track state gross domestic
product (“GDP”) and population. Table 5, below, shows how each of the top
ten states for IP litigation ranked in terms of the number of IP cases filed in
aggregate, and for copyright, patent, and trademark individually. It also shows
how the states rank in terms of GDP, population, and GDP per person. With
the exception of Delaware, the three components of federal IP litigation tend
to move together and are tightly correlated with state GDP and population.

Table 5. Top Ten States for IP Litigation, with Subject Area, State GDP, and
Population Rankings7s

State IP cases  Copyright Patent  Trademark GDP Pop. GDPPP
California 1 1 1 1 1 1 12
New York 2 2 4 2 3 3 7
Texas 3 3 2 4 2 2 16
Florida 4 4 6 3 4 4 39
Illinois 5 6 5 5 5 5 14
Pennsylvania 6 5 9 7 6 6 30
New Jersey 7 8 7 6 8 11 8
Delaware 8 42 3 33 42 45 2
Michigan 9 9 8 8 9 8 37
Ohio 10 7 12 11 7 i 32

Federal litigation in the U.S. is organized at the district level. Parsing the
litigation data at the district level shows that the geographic distribution of IP
litigation has been quite dynamic over the past two decades. The time trend
is quite different for each of copyright, patent, and trademark. The

79. Table 8, infra, provides the raw numbers on which these rankings are based. See infra
Appendix B. Data gathered for the period 19g4—2014 from the PACER records maintained by
the Administrative Office of the U.S. Courts and from statistics maintained by the Bureau of
Economic Analysis. See supra note 16; see also Regional Lconomic Accounts, BUREAU ECON. ANALYSIS,
http://www.bea.gov/regional/index.htm (last modified Nov. 19, 2015).
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geographic distribution of trademark cases is reasonably stable, whereas the
distribution of copyright cases is somewhat chaotic. The distribution of patent
cases reflects two opposing trends: generally, the geographic distribution of
patent cases would look stable but for the astonishing rise of the Eastern
District of Texas and the District of Delaware. Admittedly, this is a bit like
saying that when Wile E. Coyote runs off the cliff, he would remain level but
for the force of gravity.7t

Figure 4, below, illustrates how the copyright, patent, and trademark
litigation rankings of selected districts have varied from 1994 to 2014.

Figure 7. Copyright, Patent, and Trademark Litigation Rankings by District,
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The rankings for copyright, patent, and trademark follow quite different
trends over time. With the exception of the District of Minnesota, the rankings
of the top seven districts for trademark litigation have been extraordinarily
stable over the past 21 years. Turning to copyright, the Central District of
California and the Southern District of New York are ranked first and second,
respectively, in the majority of years; beyond that, district copyright rankings
are literally all over the place. The causes of some of this regional variation in
copyright and trademark litigation will be taken up Part IV.B.

The district rankings for patent litigation have been more stable than
copyright over the past two decades, but less stable than trademark. As will be
explained in more detail in Part IV.C, the ranking of district courts in terms
of patent litigation has been overturned by the aggressive “forum selling”

74.  On the effects of gravity on cartoon coyotes, see generally CHUCK JONES, CHUCK AMUCK:
THE LIFE AND TIMES OF AN ANIMATED CARTOONIST (2d ed. 1999).

75. Data gathered for the period 19g94—2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. See supra note 16. Appendix C provides the same data
and actual case counts in tabular form.
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policies of the Eastern District of Texas and, to a lesser extent, the District of

Delaware.
B.  REGIONAL VARIATION IN COPYRIGHT AND TRADEMARK LITIGATION

This Subpart explores the causes of some of the more obvious quirks in
the geographic distribution of copyright and trademark cases. This inquiry is
motivated, in part, simply by a desire to understand the data, but its broader
purpose is to illustrate the sensitivity of litigation count data to local and
somewhat idiosyncratic events. Understanding how one-off phenomena can
change the distribution of litigation is important for the design of future

research.
1. Copyright Variation Is Not Solely Attributable to John Doe Litigation

Is the dramatic year-to-year variation in copyright litigation rankings
attributable to the two waves of John Doe litigation described in Part IIT of
this Article? One way to consider this question is simply to redraw the
copyright ranking figure with data that excludes the John Doe cases. Figure
8, below, charts the ranking of the top ten districts for copyright litigation
from 1994 to 2014. The left-hand side of the Figure shows the rankings with
John Doe cases included, the right-hand side shows them without the John
Doe cases. Casual inspection of these two images reveals that there is slightly
less geographic chaos in copyright litigation if we set the John Doe cases to
one side, but the image is still notably more confused than the comparable
graphs of trademark and patent litigation in Figure 7.

Figure 8. Copyright Litigation Rankings by District, With and Without John
Doe Cases, 1094—20147
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76. Data gathered for the period 1994—2014 from the PACER records maintained by the
Administrative Office of the U.S. Courts. See supra note 16. Appendix C provides the same data
and actual case counts in tabular form.








































































