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ABSTRACT: Wetlands should be worried. Changing jurisprudential norms
against land use regulation threaten Congress’s ability to refine the realm
of appropriate property use. This comes as adaptation of property and the
law becomes increasingly important—as properties everywhere change with
the climate. But no longer. Recognizing the importance of the Swampbuster
provision within the American system of agricultural subsidies, this Note
starts with a first-principles examination of private property norms,
furthering the Hegelian notion that civil society must condition property use
to promote the welfare of both market participants and society. It establishes
that agricultural wetlands are important and create a collective action
problem that the government should solve. It details threats to agricultural
wetlands, including a changing physical, legislative, and judicial climate.

This Note offers three interventions. First, this Note establishes, on originalist
grounds, that intervention into agricultural practices is more than just
acceptable: It is both normatively enshrined in the history of American
agriculture and practically required. Second, this Note critically examines
a market-oriented theory of unconstitutional conditions to justify judicial
deference to Congress’s recognition of coercive market forces which justify
market interventions. Third, this Note calls for Congress to reaffirm the
importance of agricultural wetlands in America, the Swampbuster program
uself, and Congress’s basts for protecting wetlands.
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Many ignore the fact that preservation of environment is the greatest challenge of our
time, and if we fail to meet it . . . we will lose our cherished freedoms and the richness
and beauty our homeland once knew.

—Sigurd F. Olson'

INTRODUCTION

The ability to own property, make good use of it, and engage with society
is a foundational liberty.* The right to property is recognized as formational
both to individuals and society, and as crucial to mediating the link between
them.3 But because of property’s importance and social construction, this right

1. SIGURD F. OLSON, OPEN HORIZONS 220 (1969).

2. See U.S. CONST. amends. V, XIV § 1; Hannah J. Weymiller, Note, Inconsistent Eminent
Domain Laws Preventing Important Infrastructure: lowa May Have the Solution, 107 IOWA L. REV. 2433,
2434-38 (2022).

3.  See infra Section LA.



2020] RECONCILING SWAMPBUSTER 2208

is necessarily limited.* In part, that right is limited by nature,5 in part, by
society.® The confluence between nature, individuals, and society is particularly
clear when applied to agriculture in the State of Iowa.”

Even facing myriad threats, agriculture can grow. Mitigation of climate
change can drive productivity, sustainability, and profitability growth in American
agriculture, while offering meaningful adaptation to climate uncertainty.®
Intentional diversification of agricultural production can improve the health
of farmland and farmer.? Landscape-scale restoration causes economic growth
in rural communities.’* In short, agriculture is transforming—and not just
because of the U.S. Department of Agriculture’s (“USDA”) plans. We must shape
it to be better for farmers, farms, and society. We must shape it intentionally:
Inaction, or ill-considered action, will exacerbate the challenges that agriculture
faces and the harms that it causes. Environmental law has already paid too
little attention to agriculture and agribusiness."’

The winds of change are not blowing in favor of farmers. It is not
favorable when they do not blow at all. Slowing productivity growth makes
the consolidation and specialization of industrial agriculture increasingly
untenable.'* Political changes such as tariffs and restricted immigration will

4. Seeinfra Section LA.

5. See Luca Illetterati, Beyond a Naturalistic Conception of Nature: Nature and Life in Hegel’s Early
Writing, in NATURE AND NATURALISM IN CLASSICAL GERMAN PHILOSOPHY 187, 195—201 (Luca Corti
& Johannes-Georg Schiilein eds., 2023).

6.  See N. William Hines, CAFOs and U.S. Law, 107 IOWA L. REV. ONLINE 19, 28-50 (2022).

7. Cf Quinton T. McNitt, Note, Derechos, Tornadoes, and Cyclones, Oh My: How Iowa Can Reform
Assignment of Benefits Law in Property Insurance, 109 IOWA L. REV. 403, 404-07, 428-30 (2023)
(identifying Iowa’s extreme weather events as a potential source of fraud vis-a-vis real property
insurance policies).

8. Drawdown of potent greenhouse gasses like methane, carbon dioxide, and water vapor
is associated with soil health, water quality, and long-run farm productivity. See, e.g., ONYX BENGSTON
ET AL., THE AGRICULTURAL TRANSITION: BUILDING A SUSTAINABLE FUTURE 28-26 (2023) (on file
with the Jowa Law Review) (identifying twenty-eight interventions to support decarbonization while
creating value for the farms and farmers); Peter Gleick & Laurence Ellis, A Return to the Land:
Regenerative Agricultural Practices Safeguard Future Fertility, DOCUMENT J. (May 8, 2023), https://w
ww.documentjournal.com/2023/05/a-return-to-the-land-regenerative-agricultural-practices-saf
eguard-future-fertility [https://perma.cc/F8XZ-64M]].

9. See, e.g,, Laura Vang Rasmussen et al., joint Environmental and Social Benefits from Diversified
Agriculture, 384 SCIENCE 87, 91 (2024).

10. Adrian C. Newton et al., Ecological Restoration of Agricultural Land Can Improve Its Contribution
to Economic Development, 16 PLOS ONE 14-16 (Mar. 5, 2021), https://pmc.ncbi.nlm.nih.gov/artic
les/PMCr935295/pdf/pone.o247850.pdf [https://perma.cc/REX5-HWUS].

11.  See, e.g.,].B. Ruhl, The Environmental Law of Farms: 30 Years of Making a Mole Hill Out of a
Mountain, 1 ENV'T L. REP. NEWS & ANALYSIS 10208, 10203—06 (2001). I offer this statement and
support not as an indictment of farmers, but instead as an indictment of the systemic failures of
Congress to build sustainable-agriculture coalitions in the face of concerted influence by large
scale, industrial agriculture. This is similar to the perspective from which Professor Ruhl writes. /d.

12.  SeePhilip G. Pardey & Julian M. Alston, Unpacking the Agricultural Black Box: The Rise and
Fall of American Farm Productivity Growth, 81 J. ECON. HIST. 114, 182, 146—48 (2021) (identifying that
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hurt American farm income, even as agricultural productivity growth in
developing nations cuts against American comparative advantage.'3 Climate
change will increase extreme weather events, exacerbate aquifer and soil
depletion, and threaten worker health.'* Commodity (cereal) crop over-
production is a constitutive feature of the last century of American agriculture.'s
Struggling farms face corporate takeovers, as the death of the small family
farm transmutes to the death of even the large family farm.'® Against this
backdrop, “[s]ustained U.S. investment and innovation will be required to
preserve past productivity gains in the face of climate change, coevolving
pests and diseases, and changing technological regulations—let alone increase
productivity.”'” Spending on agriculture has often been ill-considered: just
look to recent discussion of direct aid payments to farmers hurt by tariff
conflicts, even as markets for soy appear concerning going forward.'® But as
America spends on agriculture, that spending must be environmentally

the industrial agriculture shift is, at best, “necessarily a one-time phenomenon” such that “the
associated productivity surge and slowdown” were relatively inevitable).

18.  See INTERAGENCY AGRIC. PROJECTIONS COMM., USDA AGRICULTURAL PROJECTIONS TO
2034, at 1, 67—72 (Feb. 2025), https://ers.usda.gov/sites/default/files/_laserfiche/outlooks/11
0966/OCE-2025-1.pdf [https://perma.cc/2XQX-6FAg] (assuming, as well, “no major shocks to
supply or demand”); Kevin Draper, China Bought $12.6 Billion in U.S. Soybeans Last Year. Now, It’s $o.,
N.Y. TIMES (Sept. 25, 2025), https://www.nytimes.com/2025,/09/25/business/china-soybean-sale
sfarmers.html (on file with the Jowa Law Review) (discussing major shocks decreasing demand amid
an expected bumper crop of corn and soy); AMANDA GOLD, WENSON FUNG, SUSAN GABBARD & DANIEL
CARROLL, FINDINGS FROM THE NATIONAL AGRICULTURAL WORKERS SURVEY (NAWS) 2019-2020: A
DEMOGRAPHIC AND EMPLOYMENT PROFILE OF UNITED STATES FARMWORKERS g, 22—26 (Jan. 2022),
https:/ /www.dol.gov/sites/dolgov/files/ETA/publications/ETAOP202216_NAWS_Research_R
eport_16_zo8c.pdf [https://perma.cc/ZPP7-QKJU].

14.  See Climate Change Impacts on Agriculture and Food Supply, EPA (Mar. 25, 2025), https://
web.archive.org/web/20250118155503/https://www.epa.gov/climateimpacts/climate-change-
impacts-agriculture-and-food-supply [https://perma.cc/8BF4-4WUK].

15.  See, e.g, Jason L. Ruffing, A Century of Overproduction in American Agriculture 39 (Aug.
2014) (M.A. thesis, University of North Texas), https://digital.library.unt.edu/ark:/67531/me
tadc700066,/me/1/high_res_d/thesis.pdf [https://perma.cc/CG6G-PVHH]; Alan Rappeport,
China’s Snub of U.S. Soybeans Is a Crisis for American Farmers, N.Y. TIMES (Sept. 15, 2025), https:
//www.nytimes.com/2025/09/15/business/china-us-soybeans-farming.html (on file with the
lowa Law Review) (“To farmers in North Dakota, the forces of high interest rates, high input costs
and falling prices are reminiscent of the 1980s farm crisis, which hobbled U.S. agriculture for
nearly a decade and hollowed out much of rural America.”).

16.  Grey Moran, /D Vance Funded AcreTrader. Here’s Why That Matters., CIV. EATS (Sept. 18,
2024), https://civileats.com/2024/09/18/jd-vance-invested-in-acretrader-heres-why-that-matters
[https://perma.cc/ D6MM-CZFW].

17.  Julian M. Alston & Philip G. Pardey, Innovation, Growth and Structural Change in American
Agriculture 38 (Nat’l Bureau of Econ. Rsch., Working Paper No. 27206, 2020).

18.  Kevin Draper, Trump Says He Wants to Give Aid to Struggling Farmers, N.Y. TIMES (Sept. 25,
2025), https://www.nytimes.com/2025/09/25/business/trump-farmer-bailout.html (on file with
the Jowa Law Review); Alan Rappeport, Kevin Draper & Ana Swanson, Trump Promises Farmers $12
Billion to Blunt Fallout from His Trade War, N.Y. TIMES (Dec. 8, 2025), https://www.nytimes.com/
2025/12/08/us/politics/trump-farmers-aid-bailout.html (on file with the Jowa Law Review).
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conscious, democratically discussed, congruent with the agrarian importance
of farmers, and in favor of long-term American prosperity.

Those are attainable goals—in fact, they have been civil and government
goals since before the American republic was founded. Thomas Jefferson,
for example, contemplated that American agricultural development would
cause large scale climatic changes in America, which he believed would be
good for American agriculture.' This was functionally a call for intentional
manipulation of the climate system from the origins of America.** George
Washington, too, argued that the American agriculture system “is as
unproductive to the practitioners as it is ruinous to the landholders” and
thus required government reshaping.*' Neither of these observations were
meant as a prescription that America continue with its destructive-agriculture
status quo.

Wetlands were, and continue to be, a major victim of that agricultural
status quo. Wetlands are a crucial part of American land—and of agriculture
itself. A wetland is an ecosystem that depends on shallow inundation or
saturation at or near the surface of the substrate, with common diagnostic
features including hydric soils and hydrophytic vegetation.** These features
are “present except where specific physiochemical, biotic, or anthropogenic
factors have removed them.”*? In short: Land is wetland when water is often
present near its surface. But water quantity and location changes over time
and water is less visible when it is near the soil’s surface. Therefore, people
identify wetlands by observing stable features like topography, soil markers,
and plant communities.

Wetlands provide ecosystem services ranging from carbon sequestration
to habitat provision for animals to water quality improvement. But they are
under threat. Wetlands have historically been an easy target for drainage
and development as a common-pool resource because the benefits of wetlands
tend to flow downstream—and are generally** non-excludable—while wetland

19.  See KEITH THOMSON, JEFFERSON’S SHADOW: THE STORY OF HIS SCIENCE 188-94 (2012).

20. Admittedly in the wrong direction. But this represents climate as a point of concern,
and as fundamentally related to land use in both its causes and effects.

21. THOMSON, supra note 19, at 211.

22.  NAT’L RSCH. COUNCIL, COMM. ON CHARACTERIZATION OF WETLANDS, WETLANDS:
CHARACTERISTICS AND BOUNDARIES 59 (1995)-

2g. Id.

24. Wetlands, and their associated water quality benefits, were historically a non-excludable
common-pool resource (“CPR”). (CPRs are marked by difficulty excluding actors from using a
resource that is “subtracted” by their use. This continues to be the case for essentially all wetland
benefits.) This was, and is, not a problem for sustainable use of wetlands. The identification of
wetlands themselves as a CPR is not a perfect fit where wetlands are spatially fragmented,
particularly across enclosed land, but it is at least a useful description on a social level. See, e.g.,
Anamika Das et al., How Do Common Pool Natural Resources Affect Rural Poverty and Inequality? A
Multi-Country Comparison 13—20 (Nov. 8, 2023), https://dx.doi.org/10.2139/ssrn.4622007 [http
s://perma.cc/ TV6H-2PFU]. Making wetlands function less like a CPR, moreover, has caused the
classic “distributional problems or ecological concerns that lead to the reoccurrence of negative
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soils can be productive for agriculture (absent flooding).*5 Although wetlands
were an attractive target for agricultural expansion up to the mid-19oo0s,
they were misunderstood to be a nuisance.*® Disease was certainly a legitimate
concern for people draining wetlands and there was a legitimate desire to
farm land which could become agriculturally productive.*” But much of
wetland drainage in the 1800s was fundamentally targeted at establishing
control over—and eliminating—disfavored people®® still on the landscape.
Governments thought “that it was most effective to establish practical control
across space not with extra-economic force, but through the mechanisms
of capitalism, starting with private property.”?9 Although there was plenty
of agricultural land available, enclosure occurred because white settlers
acknowledged “that the commons represented an existential threat, and that
privatization was its own kind of answer.”3° It was an efficient—albeit deeply
unethical—means of “render[ing] them harmless.”?'

In legislating for wetland enclosure and drainage, Congress has frequently
ignored basic hydrological—not to mention ecological and agronomical—
principles to the detriment of land, water, and society.?* And it continues
to overlook the serious, unnecessary harms that agriculture causes to the

externalities because of imperfect or absent markets.” Bhim Adhikari, The Economics of Common
Pool Resources: A Review, 4 ECOLOGY, ECON. & SOC’Y-INSEE J. 71, 73 (2021).

25. Davis Allen, A Deep History of Shallow Waters: Enclosing the Wetland Commons in the
Era of Improvement 38-57 (May 2022) (Ph.D. dissertation, Case Western Reserve University)
(ProQuest).

26.  See Sackettv. EPA, 145 S. Ct. 1322, 1350 n.4 (2023) (Thomas, J., concurring) (“If there
is any fact which may be supposed to be known by everybody, and, therefore, by courts, it is that
swamps and stagnant waters are the cause of malarial and malignant fevers, and that the police
power is never more legitimately exercised than in removing such nuisances.”). The benefits of
wetlands were both unrecognized and, perhaps, less necessary due to less intensive agricultural
practices. See, e.g., William J. Mistch, Solving Lake Erie’s Harmful Algal Blooms by Restoring the Great
Black Swamp in Ohio, 108 ECOLOGICAL ENG’G 406, 409-12 (2017) (“At first phosphorus discharges
were probably low but by mid-twentieth century, significant nutrients were discharging from the
fields and they became a major source of phosphorus and nitrogen to Lake Erie eutrophication.”).

27.  See, e.g., Martin R. Kaatz, The Black Swamp: A Study in Historical Geography, 45 ANNALS
ASS’N AM. GEOGRAPHERS 1, 18, 22—25 (1955).

28.  See, e.g., id. at 10 (“The [slow growth] of northwestern Ohio may be chiefly ascribed to
the slow removal of the Indians and the War of 1812 more than to the ‘fearsome’ Black Swamp.”);
Daniel O. Sayers, Diasporan Exiles in the Great Dismal Swamp, 1630-1860, 14 TRANSFORMING
ANTHROPOLOGY 10, 13-15 (2006).

29. Allen, supra note 25, at 241.

g0. Id. at242.

31.  HENRYF. FRENCH, FARM DRAINAGE: THE PRINCIPLES, PROCESSES, AND EFFECTS OF DRAINING
LAND WITH STONES, WOOD, PLOWS, AND OPEN DITCHES, AND ESPECIALLY WITH TILES 17-19 (1 859)
(acknowledging, as well, the variety of ill effects that drainage may have on wells, streams, rivers,
lakes, and the soil itself).

32.  See Shawna Bligh, Sustaining America’s Non-Jurisdictional Wetlands Post-Sackett Through
Conservation, g2 UMKC L. REV. 789, 796 (2024); Gerald J. Kauffman, What if . . . the United States
of America Were Based on Watersheds?, 4 WATER POL’Y 57, 61 (2022).
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environment.?? The Supreme Court has increasingly done the same, peeling
back established, scientific interpretations of federal wetland law to exacerbate
both massive ecological risk?* and legal uncertainty.? It stripped, in many cases,
mandatory protections of agricultural wetlands; this is particularly impactful
where state protections are lacking.3*Against that backdrop, Congress’s most
important agricultural wetland intervention were originally features of the 1985
Farm Bill: Swampbuster and Sodbuster.3?

The Swampbuster provision limits swampbusting by reducing incentives to
convert agricultural wetlands to commodity crop production. Swampbuster and
Sodbuster, more formally known as the Wetland Conservation and Highly
Erodible Land Conservation provisions, were likewise meant to alleviate agri-
culture’s ailing environment and economy. They generally have done so. The
1970s and 1980s were catastrophic for many farmers, farmland, and the
broader environment: Many farmers experienced liquidity, production, and
bankruptcy crises®® as American agriculture cycled through harmful busts.39
Busts involved debt and drought crises that were, in short, caused by a system
of agriculture that abused water** and soil*' while turning its back on labor
and the family farm in favor of fossil capital.** Moreover, this system destroyed

33. Ruhl, supranote 11, at 10203-04; see].B. Ruhl, Farms, Their Environmental Harms, and
Environmental Law, 27 ECOLOGY L.Q. 263, 320-33, 340—41 (2000).

34. See JON DEVINE, SUSAN LEE & MATTHEW MCKINZIE, NAT’L RES. DEF. COUNCIL, MAPPING
DESTRUCTION: USING GIS MODELING TO SHOW THE DISASTROUS IMPACTS OF SACKETT V. EPA ON
AMERICA’S WETLANDS 12-16 (Leah Stecher ed., 2025), https://www.nrdc.org/sites/default/files
/2025-03/Wetlands_Report_R_25-03-B_ops_locked.pdf [https://perma.cc/3A8P-XPZC].

35. See Adam C. Gold, How Wet Must a Wetland Be to Have Federal Protections in Post-Sackett
US?, 385 SCIENCE 1450, 1452-53 (2024).

36.  Seeid. at 1450-51; STACY E. WOODS, WETLANDS IN PERIL: HOW AGRICULTURE DAMAGES
CRITICAL ECOSYSTEMS, INCREASING FLOOD RISK IN THE UPPER MIDWEST 6-8 (2024), https://www
.ucs.org/sites/default/files/2024-12 /wetlands-full-report.pdf [https://perma.cc/AN4P-TgEg].
State-level action can be useful but is particularly weak at protecting agricultural wetlands in
agricultural states. See JAY AUSTIN ET AL., ENV’T L. INST., NAVIGATING NEWLY NON-WOTUS
WETLANDS: A STUDY OF SIX STATES’ WETLANDS PROGRAMS AFTER SACKETT V. EPA 14-19 (2024),
https://www.eli.org/sites/default/files/files-pdf/ELI%202024% 2oState%20Wetland%20Repo
rts% 20ES_o.pdf [https://perma.cc/XSgV-EE5Q].

37. Food Security Act of 1985, Pub. L. No. 99-198, § 1201, 83 Stat. 1354, 1504 (1985)
(codified as amended at 16 U.S.C. §§ 3801, 3811-14, 3821-24 (2024)).

38.  OSHA GRAY DAVIDSON, BROKEN HEARTLAND: THE RISE OF AMERICA’S RURAL GHETTO
13-30 (1996).

39. Id.at 30—41.

40. Id. at 38—44.

41.  Id. at 41—42.

42. Id. at 41. This is not to say that the technological innovations which saved labor and
transformed the family farm were necessarily bad. Fossil fuels have promoted democratic
development, economic growth, and improved standards of living, even as they have altered
the global climate system. But it is simultaneously true that degradation of agricultural lands
worsened as productivity growth functionally removed labor from farms and rural communities,
changed farmers’ relationship with land, and enabled increasing concentrations of animals,
use of synthetic fertilizer, pesticide and herbicide spraying, and drainage. See id.
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wetlands, which would have alleviated those harms.43 This destruction could
not continue.

Thus, Congress sent Swampbuster into the ring to combat abuse of natural
resources. (Sodbuster is also an important program with similar features but
is largely beyond the explicit focus of this Note.) Agricultural subsidies are, for
many producers, more beneficial than producing more crops. Based on that
fact, Swampbuster aims to remove crop insurance and other subsidy “incentives
to produce agricultural commodities on converted wetlands.”#* Doing so is
simple: “Producers seeking benefits through most USDA programs must meet
conservation compliance by filing form AD-1026, affirming they will not drain,
dredge or fill wetlands in order to grow commodity crops.”

Because the Swampbuster provision seeks to discourage people from
converting that aforementioned submarginal wetland for the purpose of
producing commodity crops, Swampbuster links agricultural subsidies with
conservation compliance. “[A]ny person who in any crop year produces an
agricultural commodity on converted wetland” may lose their eligibility for
USDA programs.*® Those programs include production flexibility contracts,
marketing assistance loans, and any type of price support or payment, crop
insurance premium assistance, and conservation program payments.*?

A “person converts a wetland by draining, dredging, filling, leveling,
removing woody vegetation, or other means for the purpose, or to have the
effect, of making the production of an agricultural commodity possible.”#®
The Farm Service Administration (“FSA”) determines whether land produces
or produced an agricultural commodity or was designated for conservation,
whether and when conversion of a wetland commenced, and amount of benefit
reductions.*® Farmers must certify in Form AD-10265° that they are eligible for

48. WOODS, supra note 36, at 5, 12 (estimating $477 million in yearly residential flood
mitigation value for Iowa wetlands, and $22.6 billion in yearly benefits across the upper Midwest;
future value of wetlands for just flood mitigation are $1.14 trillion at a two percent discount rate;
recreational and broader ecological service values are, unsurprisingly, difficult to quantify but
approximately an order of magnitude higher).

44.  Conservation Compliance — lowa, USDA NAT’L RES. CONSERVATION SERV., https://www.nrc
s.usda.gov/conservation-basics/conservation-by-state /iowa/conservation-compliance-iowa [http
s://perma.cc/5PKg-DSTF].

45. 1d.

46. 16 US.C. § 3821(a).

47. 1d.§3821(b); 7 C.F.R. §12.4(d) (2025); see ROGER CLAASSEN, USDA, THE FUTURE OF
ENVIRONMENTAL COMPLIANCE INCENTIVES IN U.S. AGRICULTURE: THE ROLE OF COMMODITY,
CONSERVATION, AND CROP INSURANCE PROGRAMS § (2012), https://permanent.fdlp.gov/websites
/www.ers.usda.gov/media/g61085/eibgq_2_.pdf [https://perma.cc/K7Q2-RRKX].

48. 7CFR §12.4(2)(3).

49. 1d.§12.6(b).

50.  See generally U.S. DEP’T OF AGRIC. FARM SERV. AGENCY, FORM AD-1026: HIGHLY ERODIBLE
LAND CONSERVATION (HELC) AND WETLAND CONSERVATION (WC) CERTIFICATION (2014), https:
//www.nres.usda.gov/sites/default/files/2022-06/form-AD1026.pdf [https://perma.cc/6V8Z-
RFT7].
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benefits by complying with the Highly Erodible Land and Wetland Conservation
provisions.>* The Natural Resource Conservation Service (“NRCS”) makes
wetland determinations,? reviews mitigation plans for converted wetlands,
and provides technical assistance for agricultural practices to farmers and
Farm Bill administrators.’? A certification of compliance—i.e., that wetlands
are not in production—*“remain[s] valid” until reviewed by NRCS.5* Congress
tailors its wetland protection to agricultural wetland protection.

The Swampbuster provision has been effective at reducing destruction of
wetlands. Between the 1950s and the 1970s, agricultural conversion caused
eighty-seven percent of wetland loss.’s By the 1ggos, agricultural wetland
conversion had fallen by nearly an order of magnitude because, in part, of
Swampbuster’s intervention.>® However, part of why wetland loss has (generally)
halted is because most Midwestern states have already lost a vast majority of
their wetlands: Iowa had lost nearly ninety percent of pre-settlement wetland
by 1980.57 But still, those wetlands that remain provide critical ecosystem services
for the region.’® Those services are important to all, regardless of whether
they are a function of public or private land management.

So Swampbuster has been successful, non-contentious, and under little
threat. But, as courts increasingly examine federal regulations of (wet)land
use, Swampbuster has come under new threat, not because of its failures but
instead because of its success. It is an easy target because it is one of few
environmental conditions within a spending program that implements almost
no other post facto conditions on agricultural subsidies.

Swampbuster must continue. This Note establishes normative guidelines
for why Swampbuster is appropriate, seeks to enshrine those norms in juris-
prudential reasoning, and calls for Congress to improve Swampbuster. Part
I examines the private property norms, scientific background, and judicial
examination of Swampbuster. Part II considers existing threats and weaknesses

51. 7 CFR.§12.7.

52. Le., designates wetland as “wetland” for purposes of protection under Swampbuster.

53. 17 C.FR. §12.6(c). Additionally, methodologies “that are consistent with current mapping
conventions, may be made by the NRCS representative based upon existing records or other
information and without the need for an on-site determination.” /d. § 12.6(c) (5). Wetland
delineation and determination may be based around a variety of factors including the presence
of hydric soils, plant life, topography, and the presence or absence of water.

54. 1d.§12.30(c)(6).

55. L. Leon Geyer & Dan Lawler, Avoiding Loss of Agricultural Subsidies: Swampbuster, in THE
WETLAND BOOK I: STRUCTURE AND FUNCTION, MANAGEMENT, AND METHODS § (C. Max Finlayson
et al. eds., 2016).

56. Id.

57. Siobhan Fennessy & Christopher Craft, Agricultural Conservation Practices Increase Wetland
Ecosystem Services in the Glaciated Interior Plains, 21 ECOLOGICAL APPLICATIONS S49, S50 (2011). For
further discussion of protecting upper-Midwest wetlands, see generally John H. Davidson, Protecting
the Still Functioning Ecosystem: The Case of the Prairie Pothole Wetlands, 9 WASH. U. J.L. & POL’Y 123
(2002).

58.  Fennessy & Craft, supra note 57, at S50-S52.
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of Swampbuster, detailing an evolving world of environmental science and
judicial activism. Lastly, Part III establishes Swampbuster as consistent with
American property norms, the wishes of farmers, and the needs of society.
Recognizing both the normative legitimacy of government spending to solve
problems and the meaningful problem that wetland conservation presents,
Part III also argues that the judiciary should defer to Congress’s rational
recognitions of and solutions for coercive markets—i.e., “market unfreedom.”
Any measurement of coercion must be made against that backdrop. Finally,
this Note concludes by suggesting Congressional improvements to ensure
a successful future for Swampbuster.

I. PROPERTY, WETLANDS, AND SWAMPBUSTER

This Part provides context about the origins of the Swampbuster provision,
its importance, and current threats to its application. Section I.A discusses
evolving conceptions of private property and the justification for government
intervention against private action. Then, Section I.B discusses the purpose and
history of the Swampbuster provision in light of ecological and environmental
concerns, presenting a brief history of wetland protection, the function of
wetlands, and Swampbuster’s function. Finally, Section I.C discusses rejected
challenges to Swampbuster and analyzes the consistent affirmation of Swamp-
buster in the federal courts.

A. PRIVATE PROPERTY: LOCKE, HEGEL, AND GOVERNANCE

The objectives of contemporary property law are crucial to understanding
the contours of land use restrictions—and restrictions on land use restrictions.
Property law has been marked by a transition from the concept of a natural
right to use common goods; to Lockean negative rights to ownership as an end
in itself;® to Hegelian self-actualization® through property and labor.®* Property
rights are a human institution, and thus a (theoretically natural) right to use
communal resources such as land or chattel does not justify property rights in
the modern sense of the term.% There is a vast gray area between an object
being controlled by no one, a person, and everyone.®? As such, a practical account
is needed. The institution of property rights is derived from human interactions
and a recognition of a person’s attachment to certain external features of the

59.  See, e.g., Marcelo de Araujo, Hugo Grotius, Contractualism, and the Concept of Private Property:
An Institutionalist Interpretation, 26 HIST. PHIL. Q. 353, 356 (2009) (discussing the transition from
natural right to use of communal resources to the enshrinement of private property rights in the
law).

60.  See ALEXANDER STYHRE, THE UNFINISHED BUSINESS OF GOVERNANCE: MONITORING AND
REGULATING INDUSTRIES AND ORGANIZATIONS 34-37 (2018).

61. G.W.F. HEGEL, PHILOSOPHY OF RIGHT §§ 48-53 (T.M. Knox trans., Oxford Univ. Press
1942) (1821).

62.  STYHRE, supra note 60, at 34—-35.

63. de Araujo, supra note 59, at 536.
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world around them. In liberal terms, this is the “recognition that a person
is entitled to retain or keep for oneself an object he or she has occupied,”
provided that the person uses it well.%

1. Use of Property: Locke to Hegel

Such personal use is critical to the subsequent theories of John Locke, a
“saintly figure” in Anglo-American law.® For Locke, the right to property is
foundational to a person’s life and liberty, and that right is developed, again,
through a person’s exercise of control over the external world:

The labour of his body, and the work of his hands . . . are properly his.
Whatsoever then he removes out of the state that nature hath
provided, and left it in, he hath mixed his labour with, and joined to
itsomething that is his own, and thereby makes it his property. It being
by him removed from the common state nature hath placed itin . ..
that excludes the common right of other men . . . .%

But Locke’s theories of property end when a person takes an object into
their possession. Property is an end in and of itself.%” That end is bound by
the same natural law: Locke notes that a person may only control as much
property as they are able to improve and care for with their own labor. Else,
the property they claim goes to waste: an act against God himself. Although,
in Locke’s view, God has given us resources for use and enjoyment, “[n]othing
was made by God for man to spoil or destroy.”®® Fundamentally at tension in
Locke’s philosophy is the relationship between past, present, and future use—
and the oft-innate contradiction between the good of the future and the
immediate desires of man.* Such contradiction leads to Hegel.

64. Id.at 359. This use of the object then makes an epistemic leap based on a thickening of
human interactions and the complexity of society, such that natural rights evolve to rights in
contract and property recognized by state apparatuses. See id.

65. STYHRE, supra note 60, at g5.

66. JOHN LOCKE, SECOND TREATISE OF GOVERNMENT § 27 (C.B. Macpherson ed., Hackett
Pub. Co., 1980) (1690).

67.  See id.; STYHRE, supra note 60, at 34—37. Property does not play an explicit role in the
development of civil society; rather, it exists in apathetic conjunction with it. Ontologically, it may
be the case that for Locke, property (as nature) serves to develop the individual through sense
perception. See JOHN LOCKE, AN ESSAY CONCERNING HUMANE UNDERSTANDING: IN FOUR BOOKS
1-3, 38—45 (1690); LEO MARX, THE MACHINE IN THE GARDEN: TECHNOLOGY AND THE PASTORAL
IDEAL IN AMERICA 82, 96 (2000) (1964). For Locke, the purpose of property is “to enjoy.” “But
how far has [God] given [property] to us? To enjoy.” LOCKE, supranote 66, § 31. That “enjoyment,”
though, is not one of surplus. Rather, it is limited, because “no man’s labour could subdue, or
appropriate all; nor could his enjoyment consume more than a small part; so that it was impossible
for any man, this way, to intrench upon the right of another, or acquire to himself a property,
to the prejudice of his neighbour . ...” Id. § 36.

68. LOCKE, supra note 66, § 31; see CARA NEW DAGGETT, THE BIRTH OF ENERGY: FOSSIL
FUELS, THERMODYNAMICS, AND THE POLITICS OF WORK 84-85 (201).

69. LOCKE, supra note 67, at 128-30.
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G.W.F. Hegel develops the most comprehensive and influential account
of private property, both justifying the existence of property and developing
its reciprocal role in human development.” In its simplest form, the Hegelian
impulse is one of self-actualization: “We constitute ourselves in part by exercising
our wills free from interference by others, and property rights play a significant
role in that project of self-constitution.””!

Following Locke, Hegel agrees that property is foundational to liberty
and freedom.”> However, he argues that the property rights are just a starting
point.”? For Hegel, “repeated use of a product which continually renews itself”
leads a person to “safeguard that renewal” such that he takes it into possession.”
Then, that person “comes into possession of the universal methods of so
expressing himself and producing” society itself.7> In practical terms, “possession
in a universal way” involves a recognized claim of right. Through this claim
of right, the particular (an individual, in control of a particular piece of property)
may universalize: they may enter civil society, develop themselves as an individual,
and participate in the production of that society. As such, property itself
enables the autonomous person and allows for self-actualization through use
of resources—which is freedom.”

This argument is consistent with an originalist understanding of property—
as expressed by Locke, Jefferson, Washington, and more.”” Through labor

70.  HEGEL, supranote 61, §§ 41—73; see JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY
343—48 (1988); Richard A. Davis, Hegel’s Concept of Private Property 2—g (Nov. 1985) (Ph.D.
dissertation, Marquette University) (on file with the Jowa Law Review). Hegel’s account of property
in the Philosophy of Right is the best sustained argument in favor of private ownership which is
rights-based, justifies private property, and establishes its democratic importance. Part of what
makes Hegel’s account of property so compelling is its essential liberal core, adaptable to a variety
of situations. Private property may be reexamined and redefined by civil society as needs must—
but private property itself is still crucial to human development and society. See GEOFF MANN, IN
THE LONG RUN WE ARE ALL DEAD: KEYNESIANISM, POLITICAL ECONOMY, AND REVOLUTION 164-91
(2017).

71.  Mitchell N. Berman, Abuse of Property Right Without Political Foundations: A Response to Katz,
124 YALE L.J.F. 42, 49 (2014).

72.  See STYHRE, supra note 60, at 34—37.

7%. Id. at 36. Here, I distinguish between liberty and freedom, because liberty is not freedom.
Freedom, of course, requires liberty, but also requires, as a matter of degree, the resources to make
use of a lack of negative restrictions. See generally ANDRE GORZ, CRITIQUE OF ECONOMIC REASON
(1989) (arguing that wage growth and free time are required for group or individual economic
freedom).

74. HEGEL, supra note 61, at 49. Hegel distinguishes between the universal and the particular
in his philosophy. As Geoff Mann notes, with regard to political economy, the universal could be
expressed as law and freedom (clearly concepts which, to analogize, are “facial”’) and the particular
could be expressed as right and necessity (to analogize, universality “as applied” to a particular
subset or situation). MANN, supra note 70, at 164.

75.  HEGEL, supra note 61, at 3.

76.  STYHRE, supra note 60, at 36.

77.  Additionally, Hegel’s broader ontological views—that immanent, intractable contradiction is
inherent to the state of nature and man—are fundamentally those of American thought as the
nation came into being. See MARX, supra note 67, at 10027 (arguing that the “middle state”
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on property, the laborer comes to establish their own independence.”
Property is therefore a foundation of freedom. As influential jurisprudential
scholar Roscoe Pound noted, if “one cannot be free except as he is free to
exercise his freedom freely upon something external to him[,] . . . [then]
giving up the idea of property is also giving up the idea of liberty.””9 But
private property must be sublated. Since property is the center of society itself,
it must serve further political, social, and economic purposes—it must “be
both preserved and transcended” to become part of the life of the individual
and an element within the structure of society.® Therefore, the role of the
state is to preserve property such that every person may use their property to its
greatest use. Reaching that greatest use inherently requires restrictions on any
one person’s use of their property.®” Thankfully, there are many ways, even with
some uses restricted, through which a person may contribute to society, realize
self-actualization, and provide for their sustenance.

2. Impositions on Property

The contrast between Locke and Hegel represents a contrast between
private property as a negative right® and private property in a positive role. It
also represents acknowledgement of the challenge of liberal democracy:
sustaining society against the effects of liberalism itself. This challenge is
classically seen in anti-democratic voting behavior within a democracy.
Sometimes the people choose not to choose again because they are defined
by apparent dispossession or exclusion by democracy itself.®s Property sees the
same dynamic. Property leaves some people staring through another’s window,
defined by what they lack. Property, then, is also defined in the contradiction—

between primitivism and urban society—the Jeffersonian ideal—requires that “[m]Jen . . . must
accept an unsatisfactory but nonetheless unavoidable compromise between their animal nature
and their rational ideals” involving an intentional preservation of private property, but limitations
on its accumulation; participation in markets but acknowledgement, and limitations on their
“tyranny”; and adoption of technology and the sciences, while ensuring connection to the land
and its long-term preservation).

78.  G.F.W. HEGEL, PHENOMENOLOGY OF SPIRIT § 195 (A.V. Miller trans., Oxford Univ. Press
1977) (1807) (“Itis in this way, therefore, that consciousness, gua worker, comes to see in the
independent being [of the object] its own independence.” (alteration in original)).

79. Roscoe Pound, The Law of Property and Recent Juristic Thought, 25 A.B.A. J. 993, 995 (1939).

80.  STYHRE, supra note 60, at 36.

81. For further discussion, see HEGEL, supra note 61, at 160-61 (“The state is the actuality
of concrete freedom” such that interests pass into the universal. For the universal to “achieve
completion,” individuals must not “live as private persons for their own ends alone, but in the very
act of willing these they will the universal in the light of the universal, and their activity is consciously
aimed at none but the universal end.”); and id. at 210 (“Sacrifice on behalf of the individually of the
state is the substantial tie between the state and all its members and so is a universal duty.”).

82. Facing immanent, religiously oriented limitations—*it was useless, as well as dishonest,
to carve himself too much, or take more than he needed.” LOCKE, supra note 66, at g0.

83. See JACOB BLUMENFELD, THE CONCEPT OF PROPERTY IN KANT, FICHTE, AND HEGEL:
FREEDOM, RIGHT, AND RECOGNITION 238, 255-56 (2024).
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and conflict therein—between people as self-actualizing actors, who possess,
use, and exchange things as part of development into social beings. This
“injury of exclusion produced by another person’s act of taking possession”
causes property rights, more broadly, to exist; in this injury, there exists reciprocal
recognition of each person as morally responsible for “the injuries of the
other, particularly the injuries of dispossession, exclusion, and inequality.”

That reciprocal recognition is the foundation of civil society: “The
institutional structure of a society founded upon the status of ‘being-recognized’
is composed of rights to property and contract, a social division of labor mediated
by moneyl[,] ... and a system of justice administered by government.”®
Therefore, people coordinate to limit their use of property to preserve property
in the long term.*® Property law objectifies shared norms as to uses and limits
of choice and for meeting needs and organizing labor within society at large.
Because of this function, the law of property is constantly developing—the
scope of property changes based on our reciprocal recognition of one another.
One’s claim of right is a “call to others to authorize [their] freedom, recognize
[their] vulnerability, and include [them] in society as an equal.”?

Taken positively, therefore, property allows for the construction of the
state itself. For Locke, again, the right to property is an end in itself that stems
from, but does not create, social relations.®® The idea that property does not
require further relationships is questionable on its face: The intertwined nature
of politics and property (as a subject of political economy) requires that people
take actions to preserve their interests. Moreover, private property rights must
touch each other, particularly in the highly networked society of the modern
world.? Therefore, property law is not just Lockean. It steps in to support

84. Id.at253.

85.  Id. (original German omitted).

86. Id. at 25; C.B. MACPHERSON, THE POLITICAL THEORY OF POSSESSIVE INDIVIDUALISM:
HOBBES TO LOCKE 247 (13th impression 1990) (“[T]he great end of men’s uniting into civil society
and putting themselves under government is the preservation of their property . ...”); see infra
Section IIL.A.1.

87.  BLUMENFELD, supra note 83, at 254.

88.  Locke is interested, however, in the idea that the state may enact political power for the
public good. LOCKE, supra note 66, § 89 (“[W]here-ever any number of men, in the state of nature,
enter into society . . . hereby he authorizes the society, or which is all one, the legislative thereof,

to make laws for him, as the public good of the society shall require; . . . with authority to
determine all the controversies, and redress the injuries that may happen to any member of the
commonwealth; which judge is the legislative . . ..”).

89. For conceptualization of private property rights as true objects or actors which interact,
see, for example, BRUNO LATOUR, WE HAVE NEVER BEEN MODERN (C. Porter trans., 1993). These
theories are broadly characterized by a dissolution of the nature—culture dichotomy and a
tendency to treat concepts as concepts in and of themselves. Although this concept would be a
“strong” ontological position to take, I do not particularly agree with it. It suffices to say that there
are a variety of competing uses of property actualized in the real world, some of which are
intrinsically incompatible and some of which come into occasional conflict. Generally, compare,
for example, Spur Industries, Inc. v. Del E. Webb Development Co., 494 P.2d 700 (1972) (examining
solutions to incompatible urban development and an existing feedlot which constituted a public
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liberty by protecting both individual rights and state interests, as well as the
social interests that necessarily evolve from private property. Regulation, not
unfettered use of property, is the necessary result. Property is created by use,
and it must be sustained for future use—for self-actualization compatible with
the mandates of the state and society that uphold the property right.

Such self-actualization through labor is at the core of modern society.9° At
its core, the American value of work, “combines a materialism . . . with moralism,
expressing a bias towards dynamism over stasis,” an ideology of expansion that
is an “almost universal faith” in the West.9' This faith in growth is constitutive
of phenomena such as manifest destiny and technological adoption in agri-
culture.9” More generally, it is seen in unfettered growth-oriented capitalism
which actively ignores the very finite nature of nature itself. Growth may be
good,? but growth without regard to environmental inputs is fundamentally
unsustainable. That divergence from the homeostatic relationship with the
environment, from a sustainable, selflimited one envisioned by Locke, is against
the short- and long-term interests of people.?* But, of course, there are inherent
limits on uses of property.

The environment is the ultimate governor as we speed down the highway.
There are, in short, limits to growth. There are “many difficult trade-offs . . . in
the production of food, in the consumption of resources, and in the generation
and clean-up of pollution. . .. [A]ll of these trade-offs arise from one simple
fact—the earth is finite.”% As such, there are necessary policy choices to make:
“[1]s it preferable to go on growing until some . . . natural limit arises, in the

nuisance), with hypothetical conflicts between uses of property, such as an automobile crash. In
short, society is interdependent and interconnected,; it is impossible for individual property rights
to become isolated. Although there may have been a time in which a person’s use of property did
not interfere, rely on, or add value (in even some de minimis manner) with another person’s
enjoyment of their property, it is self-evident that major uses are connected in some causal or
probabilistic way. Indeed, they are increasingly interlinked.

go. Identifying this concept is a core intervention of Hegel and industrial-revolution-era
scholars. It also involves, in the era of fossil fuels, a conflation of energy and work. It is absolutely
at odds with most prior conceptions of work—and of political economy, which in Greek democracy
(and almost all democracies in history) saw politics and economics intentionally separated. DAGGETT,
supra note 68, at 84—85 (“How did we get from Aristotle, who was repelled by the vulgarity of
work, and insisted that freedom required leisure, to Locke or Hegel, who located the possibility
of property (Locke) and self-actualization (Hegel) in the activity of labor?”).

91. Id.at18.

92.  See generally MARX, supra note 67 (identifying the viewpoint of early Americans towards
technology disrupting the pastoral ideal as inevitable in a teleological sense).

98.  See generally THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY (Arthur Goldhammer
trans., 2014) (explaining that the reduction in inequality between 1950 and 1980 in the United
States and Europe was due to growth exceeding the rate of return of capital, achievable given
capital destruction during WWII).

94. LOCKE, supranote 66, § g1.

95. DONELLA H. MEADOWS, DENNIS L. MEADOWS, JORGEN RANDERS & WILLIAM W. BEHRENS
III, THE LIMITS TO GROWTH 86 (2d ed. 1972).
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hope that at that time another technological leap will allow growth to continue
still longer?”9°

Society already imposes a variety of limits on growth—on exactly how a
person might use their property or even what property is.97 In fact:

The history of capitalist societies can thus be read as being first the
history of the gradual abolition of the limits impeding the deployment
of economic rationality, and then the history of the reimposition of
new limits: from the abolition of slavery, of the sale of women, of the
sale children and of child labour, and so on, up to the regulation of
the working day and the price of labour, the setting of standards for
housing, density, hygiene, pollution control, and the like.%

These restraints make sense in light of the underlying purpose of property.
They also make sense insofar as they represent a reciprocal relationship
between government and property owners. The imposition of certain affirmative
duties on government to support property reciprocally requires restrictions,
and the boundaries of what support, what restrictions, and what uses are
acceptable necessarily vary.'** Congress has naturally been the body to impose
many of those limits because federalism presents an inherent collective action
problem regarding environmental regulation most rightly solved by the
federal government.

B. WETLAND PROTECTION IN CONGRESS AND BEYOND

In much of American history, environmental regulation was solved by
the federal government. Wetlands were a subject of mixed concern and
opportunity. According to a certain member of the Supreme Court, they were
hated.'* As Justice Thomas wrote: “If there is any fact which may be supposed
to be known by everybody, and, therefore, by courts, it is that swamps and
stagnant waters are the cause of malarial and malignant fevers, and that the
police power is never more legitimately exercised than in removing such
nuisances.”'** The federal government, according to Justice Thomas, may have
had the power to encourage a variety of things having to do with wetlands—

96. Id.at153.

97.  See LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 327 (3d ed. 2005).

98. ANDRE GORZ, CRITIQUE OF ECONOMIC REASON 127 (Gillian Handyside & Chris Turner
trans., 1989).

99. See Mark Nevitt, When Climate Change Forces Flight: Legal Duties in the Age of Retreat, 111
IowA L. REV. 1065, 1098-1101 (2026). Climate change, unsurprisingly, is interacting with a
property regime relatively unprepared to handle property changes. Id.

100. Id.

101.  See Sackett v. EPA, 598 U.S. 651, 695 n.4 (2023) (Thomas, J., concurring).

102. Id. (quoting Leovy v. United States, 177 U.S. 621, 636 (1900)). Interestingly, Justice
Thomas does not analyze why negative treatment under the law—clearly establishing that the law
can touch wetlands—precludes positive treatment of wetlands under the law.



2020] RECONCILING SWAMPBUSTER 2217

but only if the ultimate goal was to drain them.'? Justice Thomas is not wrong
that treatment of wetlands by the federal government has often been negative.'+

Wetlands have been the subject of federal programs. Wetlands—or
swamps—were often to be “busted,” i.e., converted for agricultural purposes.'®
In the aftermath of World War I, many farmers cultivated that “submarginal”
land. Those “lands that [would not] previously have been considered viable
for farming were converted into functioning farmland to meet the growing
demand for food” amid marked reductions to available labor.'*® The federal
government provided technical and financial assistance.*°?

1. Swampbuster as an Environmental Intervention

But in the 1980s, marked by the Food Security Act of 1985, priorities
shifted.'*® As President George H.W. Bush emphasized at a Ducks Unlimited
conference: “It’s time to stand the history of wetlands destruction on its head:
from this year forward, anyone who tries to drain the swamp is going to be up
to his ears in alligators.”° This policy of no netloss—or even greater protection
than that—was expressed in legislation. The Wetland Conservation provision''°
was a crucial component of the Food Security Act, part of what is now known
as the Farm Bill. It acted “to extend and revise agricultural price support and
related programs” and “to provide for . . . resource conservation.” !

The 1985 Farm Bill conservation provisions were aimed to alleviate the
ailments of agriculture''*—to halt the things destroying it and preserve the

103. Id. (“Traditionally, the only time wetlands were the subject of federal legislation was to
aid the States in draining them.”).

104. See, e.g., Swamp Land Act of 1850, ch. 84, g Stat. 519.

105.  See Christina Stone, Stewards of the Land: Kunz Farm, a Story of the Great American West, U.S.
FISH & WILDLIFE SERV. (Mar. 22, 2023), https://www.fws.gov/story/stewards-land-kunz-farm-stor
y-great-american-west [https://perma.cc/M4UM-LRWK].

106.  [Id.

107. Id.

108. Food Security Act of 1985, Pub. L. No. 99-198, 99 Stat. 1354 (prior to amendment).

109. HUGH PRINCE, WETLANDS OF THE AMERICAN MIDWEST: A HISTORICAL GEOGRAPHY OF
CHANGING ATTITUDES 5 (1997) (quoting U.S. DEP’T OF INTERIOR, FISH & WILDLIFE SERV., WETLANDS:
MEETING THE PRESIDENT’S CHALLENGE (1990) (front matter)).

110. 16 U.S.C. §§ 3821-24. Hereinafter, frequently described as “Swampbuster” or the
“Swampbuster provision.” Its counterpart in structure and scope, which protects highly erodible
soils, is known as Sodbuster. Id. “The major objective of the swampbuster provisions of the FSA
was to ‘discourage the draining of wetlands or “swampbusting” for the purpose of growing
agricultural commodities.”” Von Eye v. United States, 887 F. Supp. 1287, 1292 (D.S.D. May 25,
1995) (quoting H.R. REP. NO. 99-271, reprinted in 1985 U.S.C.C.A.N. 1103, 1182).

111. Food Assistance Act of 1985, Pub. L. 99-198, g9 Stat. 1354.

112. Discussion of the Swampbuster provision is not intended to erase the motivations and
impacts of the Clean Water Act, which in many ways have been (or were) similar. However, self-
imposed jurisdictional limitations, isolation of agricultural wetlands, and many other factors
(starring Sackett) make the Swampbuster provision the most important federal agricultural
wetland protection.
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things it was destroying."'? The 1980s were destructive to small- and middle-
sized farms. Many farms faced liquidity, production, and even bankruptcy
crises.''4 The agricultural economy was oriented around “short-term booms”
which would inevitably be followed by a “long-term bust.”*'5 The bust would
be caused by its financial crises. Even worse, it would be caused by an expensive
system of agriculture that, then and now, pumped water and used it to discard
toxic waste;''® caused rapid soil erosion (“two bushels of rich black topsoil
for every bushel of corn produced” in Iowa);''7 replaced millions of “Farmer
Browns”**® with millions of barrels of crude oil;**? and catalyzed amorphous
cancer clusters across the states.'*° Moreover, wetland destruction was
continuing—farmers were destroying a key resource, one which would allow
aquifer recharge, hold soil in place, filter toxins from water, and draw down
carbon dioxide.'*' “This profligate spending of natural resources” and human
lives, to the cost of future generations, “could perhaps be justified if it were
necessary to our survival. But necessity has not prompted our actions.”"**
Seeing the proliferation of environmental harms, out of sync with long-
term farming interests, Congress recognized wetlands as the “priceless resource”
they are and declared the loss of more than fifty percent of the nation’s wetlands
“environmentally unacceptable.”**3 It emphasized that “there is certainly no

113.  See16 U.S.C. §§ 3801, 3811-14, 3821—24.

114. DAVIDSON, supra note 38, at 13—2q.

115. [Id.at41.

116.  Seeid. at 38—41.

117. Id. at 41—42.

118. Although steam power allowed for significant democratic and economic intervention
on the part of labor, the transition from coal to oil was driven by and has caused a significant
reduction in the power of people to intervene in their economic favor—through collective action
and the ballot box alike. See generally TIMOTHY MITCHELL, CARBON DEMOCRACY: POLITICAL POWER
IN THE AGE OF OIL (2d ed. 2013).

119. See DAVIDSON, supra note 38, 40—44. Oil is not a renewable resource (unless the reader
would like to subscribe to the idea that oil and gas are, in fact, unlimited and produced by the
deep, hot biosphere). See generally REZA NEGARESTANI, CYCLONOPEDIA: COMPLICITY WITH ANONYMOUS
MATERIALS (2008) (exploring, as theory-fiction, the political, economic, social, and geological
dynamics of oil extractivism); Daniel R. Colman, Saroj Poudel, Blake W. Stamps, Eric S. Boyd &
John R. Spear, The Deep, Hot Biosphere: Twenty-Five Years of Retrospection, 114 PROCS. NAT'L ACAD.
ScIs. 6895 (2017) (examining the legitimacy of the deep, hot biosphere as correct that there is
significant subsurface life that interacts with hydrocarbons, but incorrect with respect to
functionally unlimited production of hydrocarbons).

120.  See DAVIDSON, supra note g8, at 1, 43—45.

121.  SeeXibao Xu, Minkun Chen, Guishan Yang, Bo Jiang & Ji Zhang, Wetland Ecosystem Services
Research: A Critical Review, GLOB. ECOLOGY & CONSERVATION, June 2020, at 4, https://www.scienced
irect.com/science/article/pii/S2351989420300263 [https://perma.cc/RTQE-ZTHC].

122.  DAVIDSON, supra note 38, at 45. Davidson continues: “Our soil is washed away and our
rural water supplies are permanently polluted for the basest of reasons: the pursuit of the quick
buck. Even as corn gluts the market, government polices encourage farmers to pour on pesticides
and fertilizers to boost production.” Id.

123. See H.R.REP.NO. gg9-271 (I), at 86-87 (1985), reprinted in 1985 U.S.C.C.A.N. 1103, 1188,

1985 WL 47145.
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need for the conversion of more resources into agricultural production
especially when those wetland resources have such inherent value and provide
such practical benefits.”'** Such congressional support of wetlands was rooted
in a recognition that wetlands are important economically, environmentally,
and socially.

Two writers illustrate the social undercurrents that prompted the ggth
Congress to adopt Swampbuster—and Congresses since to retain it. Aldo
Leopold, a seminal voice in conservation writing and advocacy, captures the
spirit inherent in conservation. “We grieve because no living man will see
again the onrushing phalanx of victorious birds, sweeping a path for spring
across the March skies, chasing the defeated winter from all the woods and
prairies of Wisconsin,” and consequently what remains must be conserved to
affirm the “glory” of life and our “sense of kinship with fellow-creatures; a wish
to live and let live; a sense of wonder over the magnitude and duration of the
biotic enterprise.”'*5 Likewise, Paul Gruchow describes how growing up at a
farm in Western Minnesota,

the most important place on the farm was the cattail marsh at its
north end. . ..

Here was a piece of Rosewood Township as it had existed for
thousands of years, a surviving testament to the tallgrass prairie, and
the richest and most complex representative of it. As measured by
its biomass, a cattail marsh is one of earth’s most productive features.
Only in a tropical rainforest does life reproduce more extravagantly. . . .
The tall grasses caught and held the snow against the fierce winds in
winter; in spring the thirsty sod soaked up the meltwaters . . . .

... [TThe marshes persisted long enough, most years, to produce
flocks of ducks and geese by the thousands, to shelter dozens of kinds
of songbirds . . . .

In every weather, I worshipped there.'#

Congress was motivated by the above sorts of anecdotes—from people
practicing sustainable agriculture; from farmers facing foreclosure due to

124. Id. at 87; see also supra text accompanying note 54.

125. ALDO LEOPOLD, A SAND COUNTY ALMANAC 108-09 (1949). Leopold goes on to describe
his boyhood experience of interacting with the land through hunting: being given “a single-
barreled shotgun and permission to hunt,” suppressing his “appetite for rabbits,” and “wait[ing]
all afternoon, growing colder with each passing crow, and with each rheumatic groan of the
laboring windmill” until “a lone black duck came out of the west, and without even a preliminary
circling of the airhole, set his wings and pitched downward” toward him. /d. at 120-21. Having
been told by his father not to shoot a treed partridge, “forego[ing] a sure shot in the tree in favor
of a hopeless one at the fleeing bird was my first exercise in ethical codes.” /d. at 121. The treed
bird was far more tempting that “the devil and his seven kingdoms.” /d. at 121. Nevertheless, the
easy route was a temptation worth resisting—one worth bolstering him (self) against. See id.

126. PAUL GRUCHOW, GRASS ROOTS: THE UNIVERSE OF HOME 20-22 (1995).
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the industrial intensification of American agriculture; from duck hunters
who were passionate conservationists, and from many other environmental
advocates.'*” Congress was motivated even more, however, by the documented
environmental benefits of wetlands.

Wetlands provide ecosystem services, benefiting both the environment
for its own sake and for economic gain. They serve “as groundwater recharge
areas, nutrient traps, and chemical sinks,” providing natural means of flood
control, and enhancing drought resilience.*® They “provide habitats for birds,
fish, and unique species of wild plants; enhance drinking water supply and
quality; protect against loss of life and property from flooding; and offer
significant recreational and commercial benefits from fishing, hunting,
birdwatching, and other wetland-related activities that generate billions of
dollars annually.”*9 And wetlands provide many further ecosystem services,
quantifiable with modern economic methods; they have longsustained waste
disposal and filtration, drinking water, navigable waters, soil production, and
many more ecosystem services.'3* These myriad environmental benefits—
benefiting both farmers who preserve their wetlands and the public as a whole—
motivate the Swampbuster provision to this day.'?'

2. Swampbuster as an Economic Intervention

Swampbuster is also designed to limit agricultural production in a more
targeted, efficient manner than former production controls. In addition to the
economic benefits of agricultural wetlands stemming from the environmental
services they provide,'3* Congress was clear about its intent to prevent wetlands
from entering production when it passed the Food Security Act of 1985.
Congress emphasized that, considering consistent agricultural surplus and the
benefits of wetlands economically and environmentally, preventing wetlands
from entering production was key. Wetland loss is, Congress said,

127. See HR.REP. NO. 99-2771 (I), at 86-809; Sackett v. EPA, 143 S. Ct. 1322, 1350 n.4 (2023)
(Thomas, J., concurring).

128.  H.R.REP. NO. gg-271 (I), at 86-89; see also 16 U.S.C. § 3901 (describing the importance
of wetlands in the Emergency Wetlands Resources Act of 1986, passed one year after the Food
Assistance Act of 1985).

129. Boucherv. U.S. Dep’t of Agric., 934 F.3d 530, 532 (77th Cir. 2019) (citing 16 U.S.C. § g901).

130. Olivia Addo-Bankas, Yaqgian Zhao, Ting Wei & Alexandros Stefanakis, From Past to Present:
Tracing the Evolution of Treatment Wetlands and Prospects Ahead, 60 J. WATER PROCESS ENG’G at 1-2
(2024), https://www.sciencedirect.com/science/article/pii/S2214714424003830 [https://per
ma.cc/L68G-XggP].

131. Renee Stone, Wetlands Protection and Development: The Advantages of Retaining Federal Conirol,
10 STAN. ENV'T. L. 137, 137-39 (1991).

132. See RALPH E. HEIMLICH, KEITH D. WIEBE, ROGER CLAASSEN, DWIGHT GADSBY & ROBERT
M. HOUSE, U.S. DEP’T OF AGRIC., ECON. RSCH. SERV., AER-765, WETLANDS AND AGRICULTURE:
PRIVATE INTERESTS AND PUBLIC BENEFITS 13-16 (1998), https://ers.usda.gov/sites/default/files
/_laserfiche/publications/40845/52664_aer765_ooz.pdf [https://perma.cc/LgVg-R7UZ].
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attributable to conversion to agricultural uses. At the present time of
surplus agricultural production there is certainly no need for the
conversion of more resources into agricultural production especially
when those wetland resources have such inherent value and provide
such practical benefits as discussed above.'33

The broader scheme of legislation contemplated such agricultural surplus.
For example, the Congressional Budget Office emphasized that the Act as a
whole would limit subsidies of larger “quantities of wheat marketed by each
producer.”'?* Congress passed a system of agricultural subsidies and conditions
inherently bound with agricultural surplus (yet shortages of nutritionally
complex and affordable crops). They had a clear interest in linking lands in
production—and type of crop, generally mass cropped commodities like feed
corn, soy, and cotton—with subsidy receipt.'?5 The House Agriculture Committee
emphasized that the link is not an outright prohibition. It “simply den[ies] the
benefits of farm programs to those who engage in these unwise practices”'s°
rather than setting out federal land management planning.'3? The nature of
the Swampbuster program would focus federal resources to support strong and
prosperous agriculture without “inadvertently subsidizing improper wetland
conversion.”'s%

Because the program is not regulatory, the House Committee on Merchant
Marine and Fisheries echoed the Senate Committee on Agriculture, Nutrition,
and Forestry,'39 and emphasized that Swampbuster would not infringe on
private choice.'#* Instead, Congress found it important to incentivize sustainable
agricultural behavior because “the cumulative impact” of chipping away at
wetlands was “adverse.”'4' But producers can choose to convert—i.e., destroy—
wetlands,'#* and therefore forego agricultural subsidies. In doing so, they
would be similarly positioned to any other producer or person who chooses
to pursue private agricultural loan programs in lieu of federal funding, hedges
their bets with futures trading or storage, grows an unsubsidized crop, or
uses their land for any other purpose ranging from development to timber

133. H.R.REP. 9g-271(I), at 87 (1985), as reprinted in 1985 U.S.C.C.A.N. 1103, 1187.

134. S.REP. 99-145 (1985), as reprinted in 1985 U.S.C.C.A.N. 1676, 2199—2200. This language
should be reminiscent of the classic Commerce Clause and farm regulation case Wickard v. Filburn,
317 US. 111, 128-30 (1942).

135. H.R.REP. 9g-271(I), at 225—28, as reprinted in 1985 U.S.C.C.A.N. 1103, 1330.

136. Id.at78.

187. Id.at 416-17.

138.  Id. at 89. In this sense, Swampbuster can be thought of as not just supply-side regulation,
but demand-side as well, discouraging use of certain existing “infrastructure” like wetlands by
strengthening the government’s demand for “clean crops.” Cf. Shannon M. Roesler, Clean Energy
Infrastructure and Private Property: Lessons from the Midwest, 110 IOWAL. REV. 2101, 2136-37 (2025).

139.  See generally S. REP. NO. 9g-145 (1985), as reprinted in 1985 U.S.C.C.A.N. 1676, 1969.

140. See H.R.REP.NO. g9-271(I), at 15 (1985), as reprinted in 1985 U.S.C.C.A.N. 1660, 1670.

141. Id.at17.

142. Notwithstanding potential Clean Water Act § 404 wetland fill concerns.
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harvesting to tourism. In short, a producer may do what they will with their
wetlands under Swampbuster—but many producers protect their wetlands
because agricultural subsidies are important to them.'#

Swampbuster also acts to minimize moral hazard in the federal crop
insurance program. The government’s interest in the program goes well
beyond its quasi-regulatory interest in reducing wetland degradation and
managing agricultural production. The government also has a strong interest
in managing its funds. Wetlands would be much more likely to trigger crop
insurance claims through damage of crops.'# And the natural inclination of
farmers would be to convert wetland and farm it because, under the system
of federal crop insurance, risk of loss is functionally transferred to the federal
government. A rational farmer may change behavior because they are not
on the hook for the risk of loss attached to their actions.

This is a classic problem of moral hazard, which Swampbuster also
addresses. Moral hazard has been a serious problem in the analogous Prevented
Planting program within subsidized crop insurance. Prevented Planting pays
indemnities when a producer is prevented from planting due to covered
hazards such as drought, cold wet weather, excess moisture, hail, and freeze
conditions.'*» Much like Swampbuster, the program pays producers for not
engaging in agricultural activities. But Swampbuster is substantially more viable.
Because a producer’s decision to seek Prevented Planting payments is not
assessed longitudinally, like Swampbuster is,'° massive moral hazard exists
in both theory and practice.'*?

This asymmetry between producers and insurers is particularly prob-
lematic because indemnification for the consequences of bad environmental

143. Moreover, some producers do not rationally accept subsidies instead of converting
wetlands because they may substantially overestimate the risks—the profit variance band—in such
a scenario versus the status quo. See YUKI YANO, INCENTIVES AND MORAL HAZARD IN AGRI-
ENVIRONMENTAL POLICY 6-11 (Dec. 2008) (Ph.D. dissertation, Pennsylvania State University), ht
tps://etda.libraries.psu.edu/files/final_submissions/69g8 [https://perma.cc/6S76-3DGT].

144. For example, a study of one North Dakota county found that wetland-flooding crop
insurance “claims accounted for 87.5% of all crop insurance claims from 1992 to 2001.” Paul E.
Todhunter & Bradley C. Rundquist, Pervasive Wetland Flooding in the Glacial Drift Prairie of North
Dakota (USA), 46 NAT. HAZARDS 73, 84 (2007); see Tyler ]. Lark, Seth A. Spawn, Matthew Bougie
& Holly K. Gibbs, Cropland Expansion in the United States Produces Marginal Yields at High Costs to Wildlife,
11 NATURE COMMC’NS 1, 4-8 (Sept. g, 2020), https://doi.org/10.1038/541467-020-18045-z
[https://perma.cc/Y2PR-V6QZ].

145. Shenan Wu, Barry K. Goodwin & Keith Coble, Moral Hazard and Subsidized Crop Insurance,
51 AGRIC. ECON. 131, 131-32 (2020).

146. Again, under Swampbuster, benefit eligibility is lost until (re)compliance, whereas
Prevented Planting payments can be received or not received based on the year. See supra notes
44-54 and accompanying text.

147. Wuetal, supranote 145, at 139—42 (finding that there is conclusive evidence “of moral
hazard in [Prevented Planting] coverage” which “affects the actuarial performance of the entire
federal crop insurance program and results in additional costs for taxpayers,” which is particularly
impactful when extreme weather events are increasing in prevalence). Even if theoretically mediated
by individual choice, producer decisions are in aggregate endogenous to prices. Id. at 131.
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or agronomical decisions'#® causes producers to make bad environmental or
agronomical decisions. Producers “have a tendency to reoptimize input use
decisions under the assumption that the insurer will not monitor behavior
closely enough to catch the producer shirking from the ‘good farming
practices.””'49 The government should not subsidize farming on wetlands—
those submarginal lands are too inefficient to be farmed, particularly when
they do not need to be. Moreover, conversion of wetland tends to have
immediate negative effects on the rest of a producer’s land and that of their
downstream counterparts. The federal crop insurance program is implicated,
generally, for both that producer and his neighbors.

Beyond the immediate impacts, basing crop insurance subsidy on environ-
mental compliance is a useful heuristic for good farming practices when more
direct monitoring to reduce moral hazard would be costly, intrusive, and
relatively ineffective. Based on Congress’s findings that wetlands provide both
immediate and long-term benefits, conversion of wetland to commodity crops
is thus a strong signal that the producer will not make wise decisions that
maximize long-run productivity. Although efficiency is an imperfect objective,
itis not an unreasonable one in a system of federal subsidies. The fact that
Swampbuster is less intrusive than direct regulation of wetlands and also
broadly good for wetlands makes that efficiency all the better.

In short, the Swampbuster program exists to ensure that government
funds are spent well. It also exists as an offshoot of the fundamental role of
the government to ensure that private property is used efficaciously—in
both environmental and economic senses. Providing financial incentives for
agriculture, conditioned on appropriate agricultural practices, is a sensible
and feasible approach that has made a difference by protecting people and
places since 1985. In doing so, it avoids more coercive but constitutional direct
regulation, even allowing agricultural wetlands to “be transformed into a
non-farm use without losing farm subsidies, under the federal rules.”*5

C. SWAMPBUSTER IN THE COURTS

Congress must act under an enumerated power.'5' The two powers that
most often reach agriculture are the Commerce and Spending Powers. The

148.  Asin decisions that intentionally do not maximize expected value of the producer’s crops.

149. YAN LIANG & KEITH H. COBLE, A COST FUNCTION ANALYSIS OF CROP INSURANCE MORAL
HAZARD AND AGRICULTURAL CHEMICAL USE g (2009), https://ageconsearch.umn.edu/record/
49485 [https://perma.cc/XQ6F-6MqY]. This is, of course, conditional on growing conditions.
Id. at11.

150. Jared Strong, Jess Savage & Illan Ireland, One lowa Landowner Fights to Farm a Designated
Wetland. Others Could Face Consequences Downstream, AG UPDATE: TRI-SSTATE NEIGHBOR (Apr. 14,
2025), https://agupdate.com/tristateneighbor/news/state-and-regional/article_g7c80e75-f22
6-4erd-bs83-88fdaar77662.html [https://perma.cc/46CH-YLW3g].

151.  But see Andrew Coan & David S. Schwartz, The Original Meaning of Enumerated Powers, 109
IOoWA L. REV. 971, 1033-39 (2024) (“We think the formal renunciation of enumerationism is the
better course—and fully consistent with modern originalism.”).
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Swampbuster provision has been consistently upheld as a valid exercise of
the Spending Power,'5* despite frequent constitutional- and administrative-
law-based challenges.'5 First, under the Commerce Clause, Congress may
regulate: (1) the use of the channels of interstate commerce;'5 (2) the
instrumentalities of interstate commerce, or persons or things in interstate
commerce, even though the threat may come only from intrastate activities;'55
and (g) economic activity’®® that, in the aggregate's” substantially affects
interstate commerce.'5® As relevant here, the Commerce Clause has backed
agricultural interventions's® under the theory that they implicated navigable
waters or substantially implicated interstate economic activity.'® Second, under

152. U.S.CONST. art. 1, § 8, cl. 1. Under the Spending Clause of the Constitution, Congress
has the ability “[t]o lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defence and general Welfare of the United States.” The Necessary and
Proper Clause supplements Congress’s spending authority, allowing Congress to restrict how
federal funds are used once appropriated so that they are not “frittered away.” Sabri v. United
States, 541 U.S. 600, 605 (2001). Congress can also place requirements on the recipients of federal
funds to regulate their conduct in exchange for federal funding. For an example of how courts
have applied this proposition, see Pennhurst State School & Hospital v. Halderman, 451 U.S. 1 (1981);
and, of course, South Dakota v. Dole, 483 U.S. 203 (1987). Congress may achieve policy outcomes
that it could not directly legislate using its other enumerated powers. See Coll. Sav. Bank v. Fla.
Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 686 (1999).

153. See, e.g., United States v. Dierckman, 201 F.gd 915, 922—-23 (7th Cir. 2000) (upholding
Swampbuster as an exercise of the Spending Power).

154. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 256 (1964) (“[T]he authority
of Congress to keep the channels of interstate commerce free from immoral and injurious uses
has been frequently sustained, and is no longer open to question.” (quoting Caminetti v. United
States, 242 U.S. 470, 491 (1917))).

155.  See generally Houston, E. & W. Tex. Ry. Co. v. United States (Shreveport Rate Cases), 234
U.S. 342 (1914) (finding that the federal government’s power to regulate interstate commerce
allows it to regulate intrastate commerce where necessary).

156.  See generally United States v. Lopez, 514 U.S. 549 (1995) (striking down the Gun-Free
School Zones Act of 199o as it was outside of Congress’s power to regulate interstate commerce
because of an insufficient connection to economic activity).

157. Wickard v. Filburn, 317 U.S. 111, 128-30 (1942).

158.  Lopez, 514 U.S. at 558-509; see NLRB v. Jones & Laughlin Steel Corp., go1 U.S. 1, 37
(1937); Maryland v. Wirtz, 392 U.S. 185, 196 n.27 (1968). To determine “substantial effect[s],”
courts look to: “(1) whether the regulated activity is commercial or economic in nature; (2)
whether an express jurisdictional element is provided in the statute to limit its reach; (3) whether
Congress made express findings about the effects of the proscribed activity on interstate
commerce; and (4) whether the link between the prohibited activity and the effect on interstate
commerce is attenuated.” United States v. Stewart, 348 F.gd 1132, 1136-37 (gth Cir. 2003)
(citing United States v. Morrison, 529 U.S. 598, 610-12 (2000)).

159. See ARTHUR M. SCHLESINGER, JR., THE COMING OF THE NEW DFAL: THE AGE OF ROOSEVELT
55767, 335743 (1958).

160.  Many jurists and commentators see the Commerce Clause as a collective action problem
solution. For example, in the 1780s, the confederacy “could not solve [its] problems for three
primary reasons: they transcended the boundaries of any one state; the states faced substantial
impediments to collective action; and the federal government lacked constitutional authority to
act effectively when the states were unable to act collectively.” Neil S. Siegel, Collective Action
Federalism and Its Discontents, 91 TEX. L. REV. 1937, 1938 (2013). When theorists describe a collective
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the Spending Clause, the government may spend to promote the general
welfare, limited primarily by anti-coercion doctrine.'®* Additionally, there may be
conditions attached to spending that are unconstitutional because they either
require a person to waive a right in exchange for receipt of a public benefit or
create a collective action problem such that a group of people are induced to
waive a right which they otherwise would not have waived.'®* Regardless of the
particular hook, courts seek to uphold exercises of congressional power as
constitutional under any appropriate power because Congress’s actions are best
presumed constitutional under some justification.*%s

As with other quasi-regulatory provisions, however, there is a minority
of landowners who believe that any restrictions go too far. Several commenters
have questioned the validity of restrictions under the Swampbuster provision.'%
For example, one commentator disagreed with the Seventh Circuit, arguing
that the provision is too coercive and thus an unconstitutional exercise of the

action problem is “a situation in which individually rational action by states leads to collectively
irrational results. . . . When states impose external costs on sister states, a solution to the problem
will require collective action by the affected states, which they often will not be able to accomplish
on their own.” Id. at 1941. When there is a collective action impasse under which the states
together fail to act, this theory goes, it is the role of the federal government to step in to
recontextualize the problem or realize a solution through legislation. It might do so through the
imposition of regulation, cooperative federalist action, or incentives under the Spending Power.
See id.; Nat’l Fed’n Indep. Bus. v. Sebelius, 567 U.S. 519, 59496 (2012) (Ginsburg, J., concurring
in part and dissenting in part); see also WOODY HOLTON, UNRULY AMERICANS AND THE ORIGINS OF
THE CONSTITUTION 162—76 (2007) (explaining how the Constitution’s origin was affected by
fiscal turmoil caused by collective action problems and what Holton describes as, in the founders’
eyes, an “excess of democracy”). See generally NEIL S. SIEGEL, THE COLLECTIVE-ACTION CONSTITUTION
(2024) (expanding on these historical and normative arguments, and clarifying the potential
scope of the Commerce Clause under this rationale).

161.  Broadly, spending must: (1) promote the general welfare; (2) conditions must be
unambiguous, enabling states to make their choice knowingly, cognizant of the consequences;
(3) conditions be germane, related to federal interest in particular national projects or programs;
(4) spending must not be contradicted by other constitutional provisions; and (5) spending must
not be too coercive to “pass the point at which pressure turns into compulsion.” South Dakota v.
Dole, 483 U.S. 203, 207-08 (1987); Nat'l Fed’n Indep. Bus., 5617 U.S. at 576-84; Robert D. Cooter
& Neil S. Siegel, Collective Action Federalism: A General Theory of Article I, Section 8, 69 STAN. L. REV. 115,
156 (2010).

162.  Implicit to the underlying normative concerns is that the person from whom property
is taken does not benefit from on net. (Obviously, it would be odd if the government triggered
unconstitutional conditions scrutiny by inducing a person to waive her right against a taking by
providing just compensation for that taking.) See Richard A. Epstein, Foreword: Unconstitutional
Conditions, State Power, and the Limils of Consent, 102 HARV. L. REV. 4, 13—15 (1988); see also infra
Sections III.A-.B.

163.  See generally Denis Binder, The Spending Clause as a Positive Source of Environmental Protection:
A Primer, 4 CHAP. L. REV. 147 (2001) (exploring approaches under which the government spends
to incentivize—at least in part—compliance with attached conditions).

164.  See, e.g, Patrick R. Douglas, Comment, Conservation or Coercion: Federal Regulation of Intrastate
Wetlands Under the Swampbuster Provisions of the Food Security Act, 8 MO. ENV'T L. & POL’Y REV. 50,
72 (2002) (arguing that “Swampbuster merely forces farmers to conserve wetlands by way of being
a ‘financially manipulative sugar daddy’ instead of providing additional incentives to engage in
environmentally sound agricultural practices”).
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Spending Power because “farmers must either submit to federal regulation of
their property or lose USDA benefits.”'%

Many of these objections are rooted in an imagined originalist Jeffersonian
ideal—one which does not underlie Spending Clause jurisprudence,'® but still
holds enormous weight among the popular consciousness when considering
the role of the idealized, pre-industrial farmer within the American republic.‘67
For example, some may ask what “would Jefferson think of today’s soil
conservation programs?”*%® Although this question is impossible to resolve—
as the above questioner notes, in part because the scale of subsidies goes
beyond Jefferson’s historical analogues'®—scholars have suggested that it is
unlikely that Jefferson “would approve of the conditions placed on government
payments due to disapproval of the subsidy system itself.”*7° The current system of
agriculture would be unrecognizable. Although there is still a place in culture
for the American farmer, farms are fundamentally different. The agrarian ideal
is grounded “in the Jeffersonian ideal of agriculture as the friend, not foe,
of nature. As agriculture has distanced itself from the land . . . the reverence
for agriculture in American society has diminished. It is not the American
public which has forgotten Jefferson’s vision, but agriculture itself.”'7*

Regardless of several angles of protestations—and, anecdotally, no shortage
of small sighs about governmental overreach—federal courts have consistently
upheld the constitutional basis for the Swampbuster provision.

165. Id. at 71 (“The fact that the vast majority of farmers in America are dependent in some
form on such benefits ensures that no real ‘choice’ remains but for farmers to simply acquiesce
to indirect federal regulation of their property.”).

166. Hamilton adopted the literal, broad meaning of the clause; Madison contended that
the powers of taxation and appropriation should be regarded as merely instrumental to its
remaining powers. Se¢e THE FEDERALIST, NOS. 30, 34 (Alexander Hamilton). The Hamiltonian view
has been adopted by the courts. A Jeffersonian perspective of the Spending Clause has not
seriously been part of discourse, in part because he did not advance a clear position during the
time of framing. Nevertheless, some of these arguments are rooted in a legitimate conception of
Jefferson as in favor of small, non-interventionist government.

167.  Linda A. Malone, Reflections on the Jeffersonian Ideal of an Agrarian Democracy and the Emergence
of an Agricultural and Environmental Ethic in the 1990 Farm Bill, 12 STAN. ENV'TL.J. 3, 49 (1993)
(“This country may never return to Jefferson’s ideal of small, economically independent farmers,
but his respect for farming and nature strikes a fundamental and immutable chord in the
American spirit.”).

168.  Id. at 46.

169. But also because Jefferson is long dead. Given that fact, arguing about what Jefferson
would have thought may well be sophistry. But plenty of ink has been spilled on the issue, and
plenty more ink will be spilled in the future. Jefferson’s agrarian—or pastoral—land ethic continues
to shape American thought; we, then, can continue to shape how it is perceived. MARX, supra note
67, at g6-130. If any readers care to hold a séance, please keep me in mind!

170.  Malone, supra note 167, at 48. In fact, Jefferson would likely have been sympathetic to the
environmental and economic ideals espoused in Swampbuster and Sodbuster. “Jefferson may
have grasped and adopted the limited premises in which the 1985 program was partially clothed:
crop reduction and conservation to control productivity in the short run and enhance profitability
in the long run, with an almost incidental environmental benefit.” Id.

171, Id. at 49.
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First, spending is not direct regulation. In United States v. Dierckman, the
court upheld the Swampbuster provision as constitutional over objections
that the Commerce Clause and the Constitution limited Congress’s reach to
things that may affect interstate commerce.'”* According to the plaintiff,
both Swampbuster itself and the U.S. Constitution require that a wetland be
waters of the United States in order to fall within the Act’s jurisdiction.'”? The
plaintiff, Dierckman, was wrong: As both the district court and the Seventh
Circuit explained, “Congress passed the Food Security Act pursuant to the
Spending Clause of the Constitution, not the Interstate Commerce Clause.”' 74
And although the court did not need to reach this analysis, Swampbuster would
be rightly upheld under the substantial effects prong of the Commerce Clause
doctrine—it lacks the same jurisdictional limitation found within the Clean
Water Act which has prompted such debate.'75

The government’s spending, moreover, is not too coercive. In Horn Farms,
Inc. v. Veneman, the plaintiff argued that “the standard to determine imperm-
issible government coercion for an individual citizen must be more relaxed,
because most cases analyzing conditional federal spending arguably interfere
with a state’s autonomy,” but failed to explain, as the district court characterized
it, “how coercing farmers to protect wetland or risk losing their federal farm
program benefits violates the Constitution.”7® Although the district court had
some sympathy, given that Swampbuster “give[s] the USDA a big club with
which to protect wetlands,” Swampbuster is not too coercive.'7?

The Seventh Circuit affirmed—the Swampbuster provision is not too
coercive.'™ It could not be too coercive in the first place because “Horn Farms

172.  United States v. Dierckman, 41 F. Supp. 2d 870, 873—74 (S.D. Ind. 1998), affd, 201 F.gd
915, 928 (7th Cir. 2000).

173.  Id. at 874 (“First, the Food Security Act clearly does not limit itself to wetlands that effect
interstate commerce. Dierckman cites no language in the Act suggesting such a limitation, while
acknowledging the absence of any case law involving the Food Security Act supporting his position.
The only support Dierckman presents is an analogy to the Clean Water Act. Unfortunately for
Dierckman, the language in the Clean Water Act on which he relies is not parallel to the Food
Security Act. In any event, we find no rationale that supports Dierckman’s position.”).

174. Id.; United States v. Dierckman, 201 F.gd 915, g22—-23 (7th Cir. 2000) (“[Dierckman’s]
argument falters because it assumes that the FSA is a creature of the Commerce Clause . . . . This
is indirect regulation invoking the spending power and is not limited by the enumeration of
congressional powers in Article I, section 8 of the Constitution.”).

175.  See supra note 173 and accompanying text; Wickard v. Filburn, 17 U.S. 111, 128-30
(1942).

176.  Horn Farms, Inc. v. Veneman, g19 F. Supp. 2d goz2, 916 (N.D. Ind. 2004), rev’d on other
grounds sub nom. Horn Farms v. Johanns, 397 F.3d 472 (7th Cir. 2005), cert. denied, 547 U.S.
1018 (2006).

177.  Id. at 916-17 (“[1]n fact, they give the USDA a big club with which to protect wetlands.
However, . . . the reality is that Congress can condition appropriation in very important ways that
permit the creation of public policy indirectly which sometimes could not be done directly.”).

178.  Johanns, 397 F.gd at 476-79.
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is not a governmental body and lacks any sovereignty that can be trampled
upon” through coercion.'” Additionally,

ifitis unduly “coercive ”to link agricultural subsidies to how the farmer
uses (or misuses) agricultural land, it must be unduly ‘coercive ” to
link the subsidy to the agricultural product. A farmer can t get federal
payments for growing (or not growing) soybeans, without actually
growing the soybeans or allowing the land to lie fallow. The sort of
argument Horn Farms presses would demolish, not the Swampbuster
legislation, but the whole system of agricultural subsidies, and indeed
all federal legislation (including tax credits and deductions) linking
financial rewards to the satisfaction of conditions. Horn Farms could

not gain from such a decision.'®°

Courts have agreed with this idea in the Eight Circuit as well. In a recent
case, Foster v. United States Department of Agriculture, the court examined the
constitutionality of the Swampbuster provision under the Spending Power.'®!
The district court found that the constitutional claims were barred; however,
even on their merits, they would not have succeeded. The Swampbuster
provision is a permissible condition associated with Congress’s spending
power.'® The Tenth Amendment, as an independent bar, was not violated
because state sovereignty was not violated by forcing it to implement a federal
program.'® A subsequent similar case in Iowa, discussed in depth below, had
a similar result on similar claims.'3+

II. THREATS TO WETLANDS AND SWAMPBUSTER

This Part explains two overriding threats to the existence and efficacy of
the Swampbuster provision. First, it examines the changing physical landscape
that underlies both the importance and occasional inefficacy of Swampbuster.
Second, it describes a concerted attack on wetland—or any land use—
regulations in the federal courts driven by sophisticated, conservative interest
groups.

179. Id. at 476-77.

180. Id.at477.

181. Foster v. U.S. Dep’t of Agric., 609 F. Supp. gd 769, 779-81 (D.S.D. 2022). Foster was
affirmed by the Eighth Circuit in Foster v. Department of Agriculture, 68 F.4th 372, 376 (8th Cir.
2023) (examining issues not related to the constitutionality of the Swampbuster provision but
instead administrative law aspects of the case), and remanded to the Eighth Circuit for reconsideration
consistent with Loper-Bright after Foster petitioned for cert., 68 F.4th 372 (2023).

182.  Foster, 609 F. Supp. gd at 781.

183.  Id. at 781-8z2.

184.  See infra Section I1.B.
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A. WETLAND QUALITY, CLIMATE, AND MANAGEMENT

The environment is changing. It is shifting quickly, in ways which were
anticipated but existed largely outside the public consciousness when the
Swampbuster provision was first instituted. There was no shortage of accurate
predictions made about environmental degradation before Swampbuster was
passed.'®> But both climate change and, more particularly, greater scientific
and cultural knowledge about how to manage wetlands mean that Swampbuster
is both a critical measure in current form and could be better at what it does.

The scientific backing for wetland value is now more thoroughly
established—well beyond the preventative principle—because as Congress
presciently recognized, wetlands provide essential services in terms of flood
control, water quality improvement, water quantity consistency, recreation,
and habitat. As a prerequisite, it should be clear that not all wetlands are
the same quality.'®® Healthy wetlands, with little habitat fragmentation, are
important to species viability and recreational use.'®” Depending on wetland
type, human interventions such as controlled fire, hydrologic alteration, and
permaculture have played a key role in shaping and maintaining high-quality
wetlands.'®® As some farmers will complain, an entirely unmanaged wetland
bordering fields can become a safe harbor for invasive species with the potential
to harm production.'® Therefore, science increasingly recognizes that various
forms of quasi-engineering management are critical for the long-term pres-
ervation of wetlands.

185.  See, e.g., OLSON, supra note 1.

186.  Of course, geographic location, species composition, size, rainfall, salinity, drainage,
and chemical inputs are all important qualities with which wetlands vary. Wetlands, perhaps more
importantly to this discussion, vary in quality, and some wetlands are rightly viewed as conservation
priorities on that account. For more information on functional assessment of wetlands, see Pat
Trochlell & Tom Bernthal, Small Wetlands and the Cumulative Impacts of Small Wetland Losses: A
Synopsis of the Literature, WI1S. DEP’T NAT. RES. (1998), https://dnr.wisconsin.gov/sites/ default/fil
es/topic/Wetlands/SmallWetlandLosses.pdf [https://perma.cc/LF4Y-YYZN].

187.  See, e.g., Kerstin Jantke, Christine Schleupner & Uwe Andreas Schneider, Gap Analysis of
European Wetland Species: Priorily Regions for Expanding the Natura 2000 Network, 20 BIODIVERSITY &
CONSERVATION 581, 581-94 (2010); Esther Sebastian-Gonzdlez et al., Linking Cost Efficiency Fvaluation
with Population Viability Analysis to Prioritize Wetland Bird Conservation Actions, 144 BIOLOGICAL
CONSERVATION 2354, 2354—58 (2011).

188.  See PRINCE, supra note 109, at 4-8. For further information on wetland degradation,
John Andrew Nyman, An Ouverview of the History and Breadth of Wetland Management Practices, in
WETLAND CARBON AND ENVIRONMENTAL MANAGEMENT (Ken W. Krauss, Zhiliang Zhu & Camille
L. Stagg eds., 2021) presents a compelling summary: Natural conditions in pristine landscapes
would be essentially self-sustaining, “including natural cycles of disturbance and succession and
natural amounts of flood stress and salinity stress. In highly humanized landscapes however,
management is needed to offset exotic species and alterations to flood stress, salinity stress,
eutrophication, disturbance regimes, and surface and groundwater dynamics.”

189. This stands to present just one manner in which wetlands might be degraded. See, e.g.,
Carrie Reinhardt Adams, Stephen M. Hovick, Neil O. Anderson & Karin M. Kettenring, We Can
Better Manage Ecosystems by Connecting Solutions to Constraints: Learning from Wetland Plant Invasions,
9 FRONTIERS IN ENV'T SCI. 1, 2-13 (Sept. 2021).
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Unhealthy wetlands can become more healthy with engaged manage-
ment.'? Since Swampbuster was conceived, influential narratives that once
portrayed the environment as untouched and fully functional without human
intervention have shifted to recognize the importance of considered manage-
ment within the model of a land ethic.'' As such, to continue with the example
of invasive plants in wetlands, there may be a variety of management techniques
that are appropriate to improve the wetland’s quality.'9*

Moreover, wetlands play an increasingly important role as the United
States takes required climate mitigation and adaptation actions. In terms of
adaptation, wetlands are frequently among the “best places in the biosphere,”
acting as harbors among habitat fragmentation for biota (alongside, historically,
the people who used them) 93 and providing “for free” many ecosystem services
to farmers and society.'? Perhaps most importantly, wetlands are a crucial
carbon sink: Freshwater wetlands are highly productive ecosystems that
accumulate large amounts of organic matter in their substrate, therefore
functioning as major carbon sinks.'9> But if improperly managed—drained
or degraded—wetlands release greenhouse gasses.'?® “Once a wetland, always a
wetland” is a good motto for wetlands’ potential after disturbance, when they
may become a greenhouse gas sourcein the global biogeochemical cycle.

Caring for wetlands is critical. Too few people care for their wetlands.
Despite a variety of safe harbors within Swampbuster'97 and the sad reality

190.  See, e.g., INTERAGENCY WORKGROUP ON WETLAND RESTORATION, AN INTRODUCTION AND
USER’S GUIDE TO WETLAND RESTORATION, CREATION, AND ENHANCEMENT 28-29 (2003) [hereinafter
WETLAND RESTORATION] (guiding the public on wetlands and restoration, providing project
planning, implementation, and monitoring guidance, and listing resources, contacts, and funding
sources for projects).

191. For discussion of this narrative—alongside a generally insufficient nature/culture division
that has defined much of modernity—see generally William Cronon, The Trouble with Wilderness;
or, Getting Back to the Wrong Nature, in UNCOMMON GROUND: RETHINKING THE HUMAN PLACE IN
NATURE 69 (William Cronon ed., 1996); Richard White, Are You an Environmentalist or Do You Work
Jfor a Living?, in UNCOMMON GROUND: RETHINKING THE HUMAN PLACE IN NATURE 171 (William
Cronon ed., 1996); as well as LATOUR, supra note 89; MARX, supra note 67; and LEOPOLD, supra
note 125.

192. SeeBrian R. Silliman et al., Livestock as a Potential Biological Control Agent for an Invasive
Wetland Plant, PEER], Sept. 23, 2024, at 2—4; Adele M. Reid, Louise Morin, Paul O. Downey, Kristine
French & John G. Virtue, Does Invasive Plant Management Aid the Restoration of Natural Ecosystems?,
142 BIOLOGICAL CONSERVATION 2342, 2342—47 (2009).

193. Allen, supranote 25, at 38-57.

194.  See supra Section 1.B.

195. See, e.g., Blanca Bernal & William J. Mitsch, Comparing Carbon Sequestration in Temperate
Freshwater Wetland Communities, 18 GLOB. CHANGE BIOLOGY 1636, 1636-38 (2012) (examining
freshwater wetlands in Ohio); Jorge A. Villa & Blanca Bernal, Carbon Sequestration in Wetlands, from
Science to Practice: An Overview of the Biogeochemical Process, Measurement Methods, and Policy Framework,
114 ECOLOGICAL ENG. 115, 115-22 (2018).

196.  SeeVilla & Bernal, supra note 196, at 115—22.

197. SeeJames W. O’Brien, Federal and State Regulation of Wetlands in lowa, 41 DRAKE L. REV.
139, 157-61 (1992); see, e.g., For Buyers: About the Buying Process, S.D. AG WETLAND EXCH., https://w
ww.sdagwetlandexchange.com/exchange-process/for-buyers [https://perma.cc/MR6E-HgDC]
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that federal environmental policy has made a “mole hill out of a mountain”
of agriculture,'?® many producers view their wetlands as nigh-untouchable
under Swampbuster.'9 Although this view is largely flawed, it frequently
prevents farmers from taking positive action to care for their wetlands. Wetland
management to improve function and sequester carbon should be encouraged.

B. RENEWED LEGAL CHALLENGES TO SWAMPBUSTER

Although the Swampbuster provision has been consistently and successfully
defended in the federal courts, it remains under meaningful threat. The
provision has been upheld as a constitutional exercise of the Spending Power,
but there are several novel legal theories under which it has recently been
challenged. The recently resolved case CTM Holdings, L.L.C. v. United States
Department of Agriculture**° is a succinct summary of the challenges that the
provision faces.*' In broad strokes, the most interesting arguments against
the continued application of Swampbuster are rooted in collective-action,
market-based theories of coercion—of improperly-bargained-for acquiescence
to government power. First, this Section outlines the concerted attack on
federal (wet)land use powers. Second, this Section examines the role that
anti-coercion norms, including both anti-coercion doctrine proper and quasi-
market theories of coercion (the prohibition of unconstitutional conditions in
wider scope), play in threats against Swampbuster.

(“SD Ag Wetland Mitigation Banking provides opportunities for producers to purchase credits to
either gain compliance or remain in compliance with the Food & Security Act’s Swampbuster
program.”).

198. Despite being remarkably environmentally destructive, agriculture experiences little
federal regulation. See Ruhl, supra note 11, at 10203-06 (“Unfortunately, a wide chasm exists
between these two social endeavors—farms are virtually unregulated by the expansive body of
environmental law that has developed in the United States in the past go years.”). This is not to
say that farms are inherently bad: “To acknowledge that farms pollute and degrade the environment
should neither indict farming as a way of life nor denigrate the ideals farmers hold.” /d. at 10203,
Moreover, the system of agricultural subsidies which has significantly benefited the largest, richest
producers also often disincentives environmentally-sound agriculture, as explored, generally, by
Shannon L. Ferrell, Tiffany Dowell Lashmet, Bart Fischer & Brad Karmen, Paved with Good Intentions:
Unintended Impacts of Farm Bill Payment Limitations on Farm Risk Management and Farm Transitions,
28 DRAKE J. AGRIC. L. 27 (2023).

199.  Seeinfra Section II1.B.

200. Disclosure: I previously worked for an intervening party in the lawsuit.

201.  See generally CTM Holdings, LLC v. U.S. Dep’t of Agric., No. 24-CV-2016, 2025 WL
1532146 (N.D. Iowa, May 29, 2025) (resolving case on basis that plaintiff did not have cause of
action under Administrative Procedure Act or standing, but also holding that Swampbuster is a
valid exercise of the Spending Power, coercion limitations do not apply, did not impose an
unconstitutional condition, and was not an unconstitutional taking); Complaint, CTM Holdings,
LLC, 2025 WL 1532146 [hereinafter CTM Complaint]; Memorandum in Support of Motion for
Judgment on the Pleadings, CTM Holdings, LLC, 2025 WL 1532146 [hereinafter CTM Rule 12(c)
Motion]; Memorandum in Support of Sustainable Agriculture Groups’ Motion to Intervene as
Defendants, CTM Holdings, LLC, 2025, WL 1532146 [hereinafter CTM Motion to Intervene]. Although
the case resolved, the threat of similar suits—as well as political changes—remains.
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The CTM Holdings case exemplifies a consistent legal strategy adopted
by groups acting against land use restrictions.*** The most successful entity
working in the space is the Pacific Legal Foundation (“PLF”).*°3 PLF’s approach
has been to emphasize property rights as essentially sacrosanct, with restrictions
on use of property framed as unconstitutional conditions.*** PLF’s playbook
has involved framing voluntary activity—such as development of land—as a
near-absolute constitutional right.**> Then, it frames conditions associated
with a benefit, such as a development permit, as either too onerous or lacking
a substantial relationship to the benefit.=*®

PLF has been particularly successful because many courts have viewed
environment and sustainability as an improper subject of regulatory intervention.
In that mode, PLF has argued to courts that scientific study of the environment
is insufficient to create consistent or logical regulatory outcomes.*7 Likewise,
it has framed any outcome—even consistent and environmentally-sound
outcomes—as improper because environmental regulation is an innovation not
contemplated within the common law or our original system of government.2*®

The CTM Complaint followed that tried-and-true strategy. CTM alleged that
the plaintiff**® was restricted from converting g acres of wetland*'° on its 71.85-
acre property in Delaware County, Iowa by the Swampbuster provision and
USDA regulation.**" First, it argued that the USDA’s agricultural subsidies are

202.  See supra notes 173-85 and accompanying text.

203. PLF has continued its charge against wetland regulation. See Brittany Hunter, How PLF’s
Latest Victory Against CWA Abuse Can Help Property Owners Like You, PAC. LEGAL FOUND. (Oct. 10,
2024), https://pacificlegal.org/how-plfs-latest-victory-against-cwa-abuse-can-help-property-owne
rslike-you [https://perma.cc/KC28TTB7]. Regardless of the negative environmental impacts PLF’s
representation has helped foster, there is no doubt that it has been a remarkably active organization.

204. SeeDeborah La Fetra, PLF and the History of Unconstitutional Conditions, PAC. LEGAL FOUND.
(Dec. 7, 2023), https://pacificlegal.org/plf-and-the-history-of-unconstitutional-conditions [http
s://perma.cc/47PW-8RNW].

205. Id. (describing that unconstitutional conditions may, in effect, require that property
owners “surrender their constitutional rights to obtain a development permit”).

206.  See Jeff McCoy, Swampbuster Forces Farmers to Give Up Their Rights or Risk Financial Ruin,
PAC. LEGAL FOUND. (Aug. 27, 2024), https://pacificlegal.org/swampbuster-forces-farmers-to-give-
up-their-rights-or-risk-financial-ruin [https://perma.cc/YgS4-RDNC].

207.  See Farming Family Fights Government’s Unconstitutional Restrictions on Their Livelihood: Foster
v. U.S. Department of Agriculture, PAC. LEGAL FOUND., https://pacificlegal.org/case/south-dako
ta-farming [https://perma.cc/UzWY-T4CX].

208. The discussion in this Note should clearly rebut this assumption, even though the
environmental impulses of early American governance were mixed in terms of environmental
efficacy.

209. CTM’s managing member owns land in Delaware, Benton, Linn, and Johnson counties
in Towa, in total about 1,075 acres of Iowa farmland. In 2022, CTM purchased 71.85 acres of
property in Delaware County, of which approximately 39.83 acres were tilled and in production.
CTM Complaint, supra note 201, at 13-14.

210. CTM’s wetland is palustrine, forested, broad-leaved deciduous, and temporarily flooded.
CTM Complaint, supra note 201, at 14-16.

211.  CTM Complaint, supra note 201, at 3.
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akin to a right—they are so important to CTM that it could not, realistically,
farm without them.** But the conditions attached to the agri-cultural subsidies
are more complex: Which land a producer farms and how that producer farms
it are obviously relevant considerations when the govern-ment opens the purse
strings.

Implicit to CTM’s filings is a theory of coercive governance. PLF’s public
messaging offers a particularly useful explanation of its stance on just how
the federal government made a seemingly voluntary program which would be
financially devastating to exit:

In previous lawsuits challenging Swampbuster, the Department of
Agriculture has defended the program by arguing it is voluntary for
farmers to comply. . .. [I]f farmers want to farm wetlands on their
land, they merely have to agree to give up their eligibility to any
program the agency administers. But Swampbuster is not truly
voluntary. These insurance, loans, and other financial programs
were created in the 1930s, so farmers used these programs for nearly
a half century without restriction. Then the federal government
suddenly imposed new regulations on farmers who wanted to
continue farming how they had always been farming. . . . Congress
decided that if farmers wanted to continue to access these programs,
they would have to “voluntarily ”regulate the use of their property.
For most farmers, the choice was not really a choice: They either
needed to submit to Swampbuster or lose their ability to have a
profitable farming operation.*'3

As such, CTM made the case that Swampbuster is coercive on several possible
grounds—a case more implied than thoroughly articulated. First, it argued
that the federal government created (individual) reliance on farm subsidies,
before changing the terms of the subsidies against an established quasi-contract.
Second, it claimed that the breadth of government spending—the agricultural

212. [d. at 20 (“Financially, Plaintiff has no choice but to give up all uses of the g acres in order
to retain the USDA benefits for itself and its tenants for all 1,075 acres.”).

213.  McCoy, supra note 206 (emphasis added). This language is also similar to how PLF described
the wetland in Foster: “The Commerce Clause does not grant Congress the authority to regulate
an isolated farm field depression that neither collects nor discharges water as a wetland.” Farming
Family Fights Government’s Unconstitutional Restrictions on Their Livelihood: Foster v. U.S. Department
of Agriculture, supra note 207. Moreover, “the government cannot condition the distribution of
benefits, such as federal crop insurance, on the recipient waiving their constitutional rights.” /d.
Foster was intended “to stop illegal conditioning of federal benefits on regulatory compliance.”
1d. Interestingly, the Fosters only pursued their administrative law claims on appeal. Foster v.
U.S. Dep’t of Agric., 609 F. Supp. 3d 769, 779-81 (D.S.D. 2022), aff’d, Foster v. U.S. Dep’t of
Agric., 68 F.4th 72, 376 (8th Cir. 2023) (examining issues not related to the constitutionality
of the Swampbuster provision but contested on grounds of administrative procedure, as “Foster
argues that the Review Regulation is in conflict with the Swampbuster Review Provision, the
CRA does not preclude judicial review of his CRA claim, and the NRCS’s decisions to decline
to consider his 2017 and 2020 review requests violated the APA”), vacated, 68 F.4th 372 (2023).
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market’s reliance on federal subsidies—requires that farmers essentially adopt
conservation compliance standards in a collective action problem under which
farmers accept agricultural subsidies and thus waive a right but would be better
off if farmers did not accept the subsidies in the first place.*'+

In making this case, CTM asked us to ignore the reality of the evolving
environment, financial system, and entire system of agriculture. Those should
be hard to obfuscate.

It is partially true that the federal government has, for people who have
developed their farms around the expectation of a commodity-crop subsidy
system, created reliance on those farm subsidies through long-standing policy
choices.*’» The 1980s farm crisis was, in part, due to a flawed system of
agricultural subsidies including high leverage for capital investment—often
promoted by the government itself.?'® But there is also evidence for various
forms of agricultural subsidies throughout early European®'7 and early
American history.*'

Undoubtedly, the New Deal era entailed a broad expansion of agricultural
support that was incredibly effective until it was walked back in the 1970s
and 1980s under inauspicious Red Scare messaging.*'9 Reduced subsidies
unveiled a complex network of reliance on the government;**° producers had
become increasingly reliant on government aid as capital costs in agriculture
increased.**' In contrast, many commenters note the effectiveness of indirect
regulation at allowing producers to exercise agency over farming decisions, as

214. See supranote 201 and accompanying text.

215.  See DAVIDSON, supra note g8, at 13—25.

216. ld.

21%7.  See IMMANUEL WALLERSTEIN, THE MODERN WORLD-SYSTEM I: CAPITALIST AGRICULTURE
AND THE ORIGINS OF THE EUROPEAN WORLD-ECONOMY IN THE SIXTEENTH CENTURY 270—80,
301-19 (1974) (developing how expansion-oriented state policy acted to shift national agriculture
in a subsidy-like fashion).

218.  See DAVIDSON, supra note 38, at 21-29.

219. Seeid.at 28 n.go (“The red-taint tactic used so effectively by Benson to silence opponents
of his free-market farm policies became standard use for the Department of Agriculture in defense
of its policies.”); SCHLESINGER, JR., supra note 150, at 55-67, 335—48. This messaging is not far from
the rhetoric that so effectively establishes farm subsidies during the New Deal, when “[t]he scrawl
of an Indiana farmer to Roosevelt” said that “I am swearing eternal vengeance on the financial
barons and will do every single thing I can to bring about communism.” Id. at 65.

220.  See David Farrier, Conserving Biodiversity on Private Land: Incentives for Management or
Compensation for Lost Expectations?, 19 HARV. ENV'T L. REV. 303, 337-42, 391—405 (1995); see also
Rebecca Fink, “We’re from the Government and We’re Here to Help.” Farmers’ and Ranchers’ Reliance on
Voluntary Governmental Programs May Open the Door to Governmental Control of Private Property Through
the Expanding Scope of Wetlands Regulation, 30 TEX. TECH. L. REV. 1157, 1158, 1178-96 (1999)
(describing how other voluntary programs like the Conservation Reserve Program, Wetlands Reserve
Program, and Environmental Quality Incentives Program might induce farmers to rely on
programs even when “[t]he extent to which voluntary participation in these federal programs will
impact farmers’ and ranchers’ private property rights in the future is not yet known,” a prediction
that has not yet been true).

221.  See DAVIDSON, supra note 38, at 21—2q.
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compared to alternative direct regulation.*** But does a 2 50-year American
history of agricultural subsidies—which have varied wildly in form and
substance?®*? throughout those years—prohibit Congress from conditioning
farm subsidies on sound agricultural practices? The answer is likely no.
Nevertheless, first, CTM could make a colorable argument rooted in anti-
coercion doctrine.?** Although anti-coercion doctrine, and its anti-leveraging
principle, is husked in shadow, there are kernels indicating that courts will
find coercion when federal spending conditions attach to large or econ-
omically significant amounts of money, change the conditions of an existing
program in the model of cooperative federalism, and do so by tying together
programs as a “package deal.”**5 Most likely, then, an anti-leveraging, i.e.
reliance, oriented argument from the CTM Holdings plaintiff could not succeed,
because the Farm Bill lacks a cooperative federalism element as instituted.?*°
Normatively, federalism and Tenth Amendment concerns are the basis of anti-
coercion doctrine; therefore, the doctrine protects the states as sovereign, and
since sovereignty motivates the anti-coercion principle and people are not
sovereign, concerns regarding coercion do not apply.**” Moreover, funding

222.  See, e.g., Edwin Kisiel, Using Indirect Regulation to Reduce Environmental Damage from Farming,
49 ENV'T L. REP. NEWS & ANALYSIS 10831, 10834-35 (2019).

223.  See DAVIDSON, supra note 38, at 21—2q.

224. SeeNat’'l Fed’n Indep. Bus. v. Sebelius, 567 U.S. 519, 577 (2012) (plurality opinion of
Roberts, C.J., joined by Breyer & Kagan, J].). Justices diverged on how to frame the relationship
between Medicaid and the Affordable Care Act’s Medicaid expansion. Chief Justice Roberts
viewed them, essentially, as “Old Medicaid” and “New Medicaid,” while Justice Ginsburg’s
opinion was based on the idea that the relevant counterfactual is not Medicaid as it exists, but
rather no Medicaid—from which point Congress may have been able to enact Medicaid as they
envisioned it. Compare id. at 582-84 (distinguishing program structure and provision between
Medicaid and its expansion under the ADA), with id. at 627—28 (Ginsburg, J., dissenting in part).
As such, in the first instance, a temporal, content-based relationship between prior programs and
new programs can cut both ways: A program that amends other programs or interacts with them
substantially may be seen as more or less coercive depending on how the court frames their
relationship. Here, the changing system of agricultural subsidies likely should have alerted
producers to the idea that the government would continue to reshape the system, at times to any
one producer’s benefit or loss. Or, alternatively, perhaps it demonstrates coercive activity that
cannot determine what result of coercion would be preferable!

225.  See generally Samuel R. Bagenstos, The Anti-Leveraging Principle and the Spending Clause After
NFIB, 101 GEO. L J. 861 (2013) (outlining Chief Justice Roberts’s considerations into an element
test prerequisite to find coercion in paired programs which otherwise would not be too coercive).

226.  Seeid.

227. CTM Holdings, LLCv. U.S. Dep’t of Agric., No. 24-cv-02016, 2025 WL 1532146, at ¥11
(N.D. Iowa, May 29, 2025) (“The Supreme Court’s precedent shows that coercion as a limitation
on Congress’s spending power is based upon a fear of the federal government trampling over the
States’ sovereignty in areas where states have the power to regulate and the federal government
does not. But plaintiff ‘is not a governmental body and lacks any sovereignty that can be trampled
upon.’” (quoting Horn Farms v. Johanns, 397 F.g3d 472, 476—77 (7th Cir. 20085))); see also
Massachusetts v. United States, 435 U.S. 444, 461-62 (1979) (holding that a required repayment
“is surely permissible since . . . it effects no greater interference with state sovereignty” than what
the courts have past approved). See generally Daniel S. Cohen, A Gun to Whose Head? Federalism,
Localism, and the Spending Clause, 123 DICK. L. REV. 421 (2019) (arguing that local authority—let
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cutoffs have increasingly been recognized as a useful tool for prompting
compliance by grantees.?*® Nevertheless, there is a compelling enough narrative,
for far-right courts, that may continue to threaten Swampbuster.

Second, CTM could have rooted a coercive spending argument in the
breadth of government spending on agricultural subsidies. According to a
commenter seeking to establish broader limits on government power through
the unconstitutional conditions doctrine (at least in cases where there is an
established, enumerated right which the government asks be waived), broad
spending can make government withdrawal of funds “become[] a measure of
relative deprivation” in relation to a seemingly common benefit.** When “the
government chooses to provide [] benefits at all, it cannot condition them
upon the willingness of people to work in ways that contravene” their rights.?3°
As PLF argued in other materials, the doctrine “furthers the purpose of the
Fifth Amendment, to ensure that private property owners are not singled out
to bear the costs of public goals.”*3" As such, broad government spending to
provide a common benefit—such as spending to provide agricultural subsidies,
a benefit theoretically common to people engaging in production of most
commodity crops—may violate the unconstitutional condition doctrine if
agricultural subsidies are like a right and wetland use restrictions constitute
an actual taking.*3*

Likewise, CTM could have argued that farm subsidies create a collective
action problem. This argument is normatively indistinct from arguments
regarding broad government spending. When “the state may be able to make
offers to widely dispersed individuals . . . acting alone [one] may think it in his
interest to waive some constitutional right, even though a group, if it could
act collectively, would reach the opposite conclusion,” the unconstitutional
conditions doctrine “allows disorganized citizens to escape from what would
otherwise be a socially destructive prisoner’s dilemma game.”*33 Perhaps farm
subsidies ultimately make nobody better off—but, if offered, the opportunity

alone individual sovereignty—is not treated as an important part of federalist division of power
by the courts outside of enumerated rights).

228.  See Eloise Pasachoff, Agency Enforcement of Spending Clause Statules: A Defense of the Funding
Cut-Off, 124 YALE L.J. 248, 317-33 (2014).

229. Epstein, supra note 162, at 82.

2g0. [Id.

291. LaFetra, supranote 204; see also Landowner Challenges USDA Swampbuster Rule in Court, IOWA
PBS (Aug. 8, 2025), https://www.iowapbs.org/shows/mtom/market-feature/clip/1g072/lando
wner-challenges-usda-swampbuster-rule-court [https://perma.cc/3XCU-ZRZY] (quoting Jim Conlin,
the person behind CTM Holdings, LLC, saying that “the federal government’s involvement in
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232. Almost certainly, wetland use restrictions are not a taking—the conservation easement
argument which CTM presents, while interesting, is fundamentally out of line with takings
jurisprudence regarding the property as a whole.

233. Epstein, supra note 163, at 22 (emphasis added).
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to defect will always encourage a person to take the offer, waive a right, and
ultimately end up worse off than before.

These anti-coercion arguments are a legitimate threat to the Swampbuster
provision—and, moreover, to the whole system of agricultural and other
subsidies. Recall the words of the courtin Horn Farms: “The sort of argument
Horn Farms presses would demolish, not the Swampbuster legislation, but the
whole system of agricultural subsidies, and indeed all federal legislation.”*3* The
government must take action to create, modify, and destroy programs that
adjust the benefits and burdens of public life. Although there may be conditions
associated with spending that are too coercive, the Swampbuster provision is
probably not one of them. But, under serious threat, how can farmers, lawyers,
and leaders emphasize the provision’s legitimacy in American law?

III. REAFFIRMING SWAMPBUSTER

This Part examines the solutions to the problems that Swampbuster faces.
Section III.A describes how courts and Congress should consider the problem
of wetland conservation based on first principles, exploring how a Hegelian
(and Jeffersonian) concept of property requires that wetland management and
conservation measures go hand-in-hand. Section III.B explores how courts
should approach Swampbuster and calls for deference towards congressional
attempts to alleviate the consequences of market unfreedom. Finally, Section
III.C calls for Congress to improve Swampbuster to help avoid the problems
described above.

A. PROPERTY, FARMERS, AND SWAMPBUSTER

Fundamentally, wetland regulation is challenging because there is a
tension between relative unfreedom of choice for producers within the free
market and coercive government action to constrain those unfree choices.
First, this Section establishes the proper relationship between private property
and political economy based on Hegel’s civil society. Second, it argues that
this relationship is essentially one that Thomas Jefferson called for when he
placed the farmer—not agriculture—at the center of American democracy.
Finally, it asserts that this normative background establishes the legitimacy of
interventions such as Swampbuster.

1. Hegelian Property and Proper Interventions

Recall Locke. Although he finds that people, even collectively, often act
against the common good, he does not prescribe a detailed solution. He argues
that individuals gain property by improving it and the government intervenes so
that they may use the property wisely, i.e., without threat of external forces

234. Horn Farms v. Johanns, 397 F.gd 472, 477 (7th Cir. 2005) (emphasis added), cert. denied,
Horn Farms v. Johanns, 547 U.S. 1018 (2006).
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de facto mandating decisions.*3> But for Hegel, property itself enables the
autonomous person and allows for freedom.*° Since private property is
the center of society itself, it must serve political, social, and economic
purposes,*37 and so civil society must act through the state to preserve property
so that every person may put it to its greatest use. But unconstrained market
incentives often lead people to use property in ways that are contrary to their
long-term interest and, certainly, that of society.238

The state, then, has the obligation to balance freedom and necessity: to
enshrine the liberal premise that individual freedom is the optimal mode of
organization, but to recognize that those liberal premises are not themselves
sufficient. Deciding how to do so is an essential task of liberal democracy:
“These careful conversations about who decides these disputes, what metrics
we use in land-use choice, and the environmental and other risks we are willing
to take and for what ends are always at play in individual land-use choices.”*%9
Because the division of property does not match “landscapes, ecosystems, and
even human communities, property owners have rights but also responsibilities

235. To solve this tendency, Locke points to the government, which must intervene to preserve
the common good by protecting property owners against the conflict and competition which made
the state of nature “so unsafe and uneasy.” See LOCKE, supra note 66, § 131.

236.  STYHRE, supra note 60, at 36; HEGEL, supra note 78, § 195.

297.  STYHRE, supra note 60, at 36 (quotation omitted).

238.  Compare MILTON FRIEDMAN, CAPITALISM AND FREEDOM 12-13, 34, 135 (4oth anniversary
ed. 1982) (arguing that “[t]he basic problem of social organization is how to co-ordinate” group
behavior to provide for all, which ideally is executed through the free market; but that markets
degrade and require external coordination when there is a functional limitation on alternatives
of for individuals that may require the social responsibility, or voluntary restraint, of the actor
when the “natural human tendency” is to “pass the buck”), with DAVID GRAEBER, DEBT: THE FIRST
5,000 YEARS 210 (2014) (arguing that market conditions and private property can incentivize a
“use and abuse” mindset with the violence of this alienation “largely pushed out of sight”), and
GORZ, supranote 98, at 114 (1989) (“Unlimited maximum efficiency in the valorization of capital
thus demanded unlimited maximum inefficiency in meeting needs, and unlimited maximum
wastage in consumption.” (emphasis removed)), and GILLES CHATELET, TO LIVE AND THINK LIKE
PIGS: THE INCITEMENT OF ENVY AND BOREDOM IN MARKET DEMOCRACIES 45 (Robin Mackay trans.,
2014) (arguing that markets can create an “equality in distress,” an equality which is emphasized
to “distract us from . . . a whole social physics” of actions against individual and social interests
(emphasis removed)). Although markets can be very effective in some contexts, particularly in
driving efficiency within socially defined parameters, markets have been significantly less effective
at actually creating “water and air quality improvements” outside of markets being reshaped
to prioritize useful types of efficiency. Cf., e.g., Jonathan H. Adler, Climate Liberalism and
Decarbonization, 110 IOWA L. REV. 1987, 2005 (2025). Corporations seem oddly non-responsive
to foreseeable risks within climate, Al, and similar, despite an obligation to their shareholders
over the long-run. See In re Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959 (Del. Ch. 1996); ¢f.,
e.g., Cynthia A. Williams, Climate Change and Corporate Law in the United States: Not “Woke” but Eyes
Open, 110 IOWA L. REV. 2277, 2290-97 (2025) (discussing long-term duties to directors amid
foreseeable risks of climate change); Sarah C. Haan, Mandatory Public Reason-Giving in Corporate
Governance, 110 IOWA L. REV. 2073, 2000—95 (2025) (discussing private ordering to ensure
companies appropriately communicate business decisions related to these fiduciary duties).

239. Jessica A. Shoemaker, Pipelines, Protest, and Property, 277 GREAT PLAINS RSCH. 69, 76 (2017)
(emphasis added).
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to consider” the broad effects of their actions which are not self-contained.**°
State intervention reflects conversation among all stakeholders about how
to consider and account for the effects of land use; it also reflects the initial
choice of affected property owners to take necessary action—or not.

The state must commit itself to individual freedom, while acknowledging
that preserving individual freedom sometimes requires necessary intervention
to preserve it. This argument is widely accepted, including by opposing figures
like Keynes and Friedman: perturbations, inherent inefficiencies, collective-
action problems, and externalities in the market might all require intervention.*#'
When Friedman says that “[w]e are all Keynesians now,”*** he adopts an
essentially Hegelian position. Although markets and free exercise of property
may ultimately be efficient in the long run, that efficiency may be a long time
coming. “[The] long runis a misleading guide to current affairs. In the long run
we are all dead.”*+?

Furthermore, markets do not always reach outcomes that are good for
social welfare—efficiency does not necessarily drive social good. The con-
stitutive logic of capitalism is that if an action is efficient, is it appropriate—this
is why Friedman thinks that antitrust law is so important such that we do not
find ourselves reliant on the “social responsibility” of the amoral monopolist.*4
But the competitive inclination towards privatization and financialization®#
has itself required, for the social welfare, the imposition of limits on what
range of actions—and property—are appropriate to subject to market forces.*4®

240. Id.

241.  See FRIEDMAN, supra note 238, at 120-21, 135.

242.  We Are All Keynesians Now, TIME (Dec. g1, 1965), https://web.archive.org/web/200810
2307482%/http://www.time.com/time/magazine/article/0,0171,842353-3,00.html [https://p
erma.cc/RN4S-V8Lg].

248. See JOHN MAYNARD KEYNES, A TRACT ON MONETARY REFORM 80 (1923).

244. FRIEDMAN, supra note 258, at 183-85.

245.  See Malcolm Sawyer, Financialisation, Industrial Strategy and the Challenges of Climate Change
and Environmental Degradation, 35 INT'L REV. APPLIED ECON. 338, 340—43 (2021). Of course,
public action in environmental and energy fields has been a bit too lacking. Cf. Andrew Hammond,
Climate Strains and the Safety Net, 111 IOWA L. REV. 155, 163-70, 203-04 (2025) (discussing
exposure to climate harms due to utility shutoffs, labor conditions, and educational funding in
context with the inherent problems and adaptation challenges of American “safety net” public law).

246.  GORZ, supra note 73, at 127. Corrective measures, likewise, are necessary, and the lack
thereof is one reason for the poor results of neoliberal reforms in developing nations, even amid
theoretical economic benefits. Compare John Williamson, Speech at the Center for Strategic &
International Studies: Did the Washington Consensus Fail? (Nov. 6, 2002), https://www.piie.com
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(attributing the “disappointing,” limited impact of the Washington Consensus to three factors:
(1) it placed no special emphasis on mechanisms for avoiding economic crises; (2) the reforms
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Consensus Works: Causal Effects of Reform, 1970-2015, 49 J. COMP. ECON. 59, 69 (2021), and Belinda
Archibong, Brahima Coulibaly & Ngozi Okonjo-Iweala, Washington Consensus Reforms and Lessons
Jfor Economic Performance in Sub-Saharan Africa, 35 J. ECON. PERSPS. 133, 150-53 (2021).
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People have free exercise to develop property up to the point that it threatens
their own welfare and that of society. Seemingly natural limits are stripped away
in the name of freedom of property. But those limits must then be reimposed
as the “abolition of slavery, of the sale of women, of the sale children and of
child labour . . . [regulation of] the working day and the price of labour, the
setting of standards for housing density, hygiene, pollution control . . . .”*47 And
governance of agricultural land use.

Efficiency of production is not the greatest good. Hegel (like Friedman)
is concerned with how civil society—partially as a function of political
economy—maintains itself over the long run.*#® Culture is no perpetual
motion machine. Rather, it is threatened when a collective inability to meet
the needs of the many arises.*# It is fundamentally threatened when market
forces induce individuals to act against their interests. In such cases, as then-
Senator Marco Rubio put it: “Responding to this challenge will require us to
reject the fundamentalism that argues that the greatest virtue in American
policy is to maximize ‘efficiency’”; although the market may reach the most
‘efficient’ outcome, “sometimes the most efficient outcome is at odds with the
common good” and, moreover, “the national interest.”*5°

Hegel, then, would recognize that maintaining a nation requires that
government “modify property rights and other rules of the economic game”
while still preserving private property so that people can self-actualize and
provide for themselves.?3' Because private property rights are interlinked, a

247. 1d.
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particular use of property may be prohibited. That use might, for example, be
one that decreases the ability of a person to develop themself as an individual
and participate in the (re)production of that society. Modifying the bounds of
use is an essentially pragmatic approach that balances property against society,
as executed democratically.

2. Against Destructive Agriculture

Jefferson likewise took a fundamentally pragmatic approach to the
relationship between farming and society.*s* To Jefferson, farming begets a
certain relationship with land. On one hand, his view values self-reliance and
isolation from much of urban society; however, on the other, it emphasizes
working with your human and ecological community, basing decisions on
scientific exploration, and building a connection with nature.*5 But as critics
fairly point out, Jefferson was fundamentally concerned that the federal govern-
ment held too much power.** And doubtlessly like most founders, Jefferson
was skeptical of federal power and the way the Constitution embodied it.*55

Nevertheless, Jefferson had little fear “of the illiberality and potential
tyranny of popular majorities” and was primarily concerned about the threat
of the Constitution binding society against its needs, when “[t]he earth belongs
always to the living generation.”*® That earth may well have been farmland,
because the common people were meant to hold the farmland.*57 That respect
for farming, though, was rooted in the idea that agriculture must be the friend
of nature.?>®* Modern agriculture, having “distanced itself from the land—with
corporate, absentee, non-organic farm management,” has abandoned
Jefferson’s ideals.??9 The Jeffersonian ideal requires true connection with the
land. A farmer who fails to practice sustainable agriculture is, to Jefferson,
contradictory.

So Hegel’s broader ontological views—that intractable contradiction is
inherent to the state of nature and man—are those of American thought as
the nation came into being. His practical views are also fundamentally similar:
Sometimes individual liberty cuts inappropriately against social need, such
that state intervention in the general welfare is necessary. The “middle state”—
between primitivism and urban society, the Jeffersonian ideal, and between
freedom and necessity, the Hegelian balance—requires that “[m]en . . . must

252.  See DAVIDSON, supra note 38, at 22—23.

259.  See id.; MARX, supra note 67, at 127; KEITH THOMSON, A PASSION FOR NATURE: THOMAS
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256. Id.at 176-79.
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OF VIRGINIA 159-60 (J.W. Randolph ed.) (1853).

258.  Malone, supra note 167, at 48.

259. Id. at 49.
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accept an unsatisfactory but nonetheless unavoidable compromise between
their animal nature and their rational ideals.”*%

What does that compromise entail? An intentional preservation of private
property, but limitations on its accumulation; participation in markets but
acknowledgement of, and limitations on, their “tyranny”; and adoption of
technology and the sciences, while ensuring connection to the land and its
long-term preservation.** Jefferson’s yeoman farmer was the foundation of
the American republic for their freedom and entrepreneurial nature, virtues
which would require protection. Protecting farmers meant protecting farmers
from government, true. This is consistent with the principle that property is
key to developing people and society—that truly free choice is important to
developing a good society.

But, for Jefferson, protecting farmers required far more than limiting
government. The development of markets put new forms of productive,
competitive pressure on farmers.?% Debt increased the impetus for short-term
productivity at the risk of long-term loss.?%3 This created a system of agriculture
much as we see today: Unconstrained use of private property would hurt
everyone. To Jefferson and Hegel alike, this required that guardrails on
agriculture be imposed to preserve private property in the long run, protect
varied use of land, and ensure that society serves all.

Farmers’ freedom was to be protected against overreaching markets
themselves.2% In fact, Jefferson long continued to advocate for the small, family
farm despite recognizing the “superior efficiency of large-scale agriculture” of
the day,*% rejecting productivity as a test of a good society. The goal was not
economic growth, but instead sufficiency—an ecologically sustainable balance
in which the farmer “would be free of the tyranny of the market.”**® There might
have been various ways to stay the centripetal forces of debt**7 and competition
from those producing at maximum efficiency: for one, moving away from
maximum efficiency in recognition of the fact that (peak efficiency) agri-
culture was built on unsustainable use. And ecological concern also dominated.
Washington, like Jefferson, expressed doubts about the destructive nature
of American agriculture. “[I]f the epithet of system can be applied to it,” the
agricultural system is “as unproductive to the practitioners as it is ruinous to
the landholders. . . . [the problem of agriculture’s environmental and financial
problems] requires resolution . . . .”2%
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The current system of agriculture would be unrecognizable to either
Jefferson or Washington. The state of science, which acknowledges the functional
importance of wetlands and the necessity of agricultural conservation measures,
would be as well. Nevertheless, because familiarity with the cycles of nature
was an essential part of the agricultural system, Jefferson would have been open
to new forms of conservation.** Jefferson would almost certainly have adopted
Swampbuster’s and Sodbuster’s premise of “crop reduction and conservation
to control productivity in the short run and enhance profitability in the long
run,”*7° with conservation benefits including land recovery to an almost
“pristine fertility.”*7* But, moreover, Jefferson surely would have supported
Swampbuster as a conservation measure toward a healthier climate,*”* in favor
of protecting the creatures we now know can go extinct,*”® and protecting
farmers against market forces.

In short, by isolating agriculture from corruption that would force it to
solely focus on efficiency to the detriment of sustainability, Jefferson described
a land ethic. Aldo Leopold influentially defines a land ethic as “a limitation
on freedom of action in the struggle for existence.”*7* That is, Leopold
describes a land ethic as a socially-enforced set of principles which value the
land so that people think about “decent land-use . . . in terms of what is ethically
and esthetically right, as well as what is economically expedient . . . to preserve
the integrity, stability, and beauty of the biotic community.”*?5 The future
cannot pay us for sustainable land use, but Congress can on its behalf—just as
Congress can make a reciprocal ethic that farmers desire into law. Swampbuster as
a land ethic, adopted by farmers themselves: what a world to live in.

3. Farmers in Favor of Swampbuster

It is exactly the world in which we live. Farmers have generally favored
Swampbuster, recognizing that market forces will practically mandate them
to put wetland into production—leading to ecological destruction for a greater
supply of corn at a lower price with essentially inelastic demand. For example,
a series of polls of farmers illustrate that, in 1987, “72 percent of respondents
favored requiring farmers to implement an approved conservation plan to

269.  See THOMSON, supra note 258, at 16—20, 40—42; Kody W. Cooper & Justin Buckley Dyer,
Thomas Jefferson, Nature’s God, and the Theological Foundations of Natural-Rights Republicanism, 10 POL.
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remain eligible for farm program benefits; 17 percent were opposed; and 11
percent were ‘uncertain.’”*7® That level of support has remained consistent:

A comprehensive literature review found 22 public opinion polls
conducted at local, state and national levels before and since
conservation compliance requirements were written into the 1985 farm
bill. . . . 20 polls recorded supportive majorities; in more than half,
the level of support ranged from 60 to 8o percent.*7?

In fact, a majority of farmers have supported going further with conser-
vation compliance, suggesting that direct regulation would be appropriate, as
shown by a 2010 poll that two-thirds of Iowa farmers supported mandated
conservation measures “regardless of whether they participate in federal
farm programs.”*”® Even more would support nutrient runoff control as a
“requirement for anyone accepting farm benefits.”*79

This majority of farmers is well informed: Put simply, “people in this part
of the world know that one farmer’s decisions about how to manage their land will
affect their neighbors.”** Unsurprisingly, the CTM Holdings case itself triggered
serious examination from farmers. Aaron Lehman, president of the Iowa
Farmers Union, acknowledges that environmental degradation would certainly
occur, and would occur immediately: “When margins are tight, farmers find
every additional acre they can plant corn to plant the corn.”** One young farmer,
Elle Gadient, owns 160 acres downstream from the CTM property; she plans to
raise young dairy cattle in the future.*** She knows that Swampbuster is needed
for her to engage in even non-commodity-crop agriculture: “This is really a
program for all farmers and affects water quality that affects all of us.”*% The
absence of Swampbuster would “accelerate the depletion of our wetlands.”*%

The natural conclusion from these statistics is that farmers recognize
that they are subject to economic pressure to produce more and more. They
ignore intrinsic environmental limits not because they do not want to follow
a land ethic, but because they face a collective action problem: Taking action
to reduce externalities puts any one farmer behind the pack. Divergence
from a homeostatic relationship with the environment—from a sustainable,
self-limited one envisioned by Locke and Jefferson as a prerequisite to a

276.  MAX SCHNEPF, ENV'T WORKING GRP., CONSERVATION COMPLIANCE: A RETROSPECTIVE. . . AND
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lasting society—is against the short- and long-term interests of people.=* But
the problem is seemingly intractable due to coordination problems. Therefore,
a reimposition of the environmental limit by the state through spending or
regulation is to that farmer’s benefit—as well as to civil society’s.

This reality is exactly what motivated the Iowa Farmers Union’s intervention
in the CTM Holdings case—not a desire to restrict civil liberties, but instead
recognition that agriculture is in a reasonable equilibrium. The government’s
actions are not too coercive and both offset market coercion and limit
externalities.?®® As described in the CTM Motion to Intervene, if Swampbuster
and Sodbuster were invalidated, farmers would “convert previously protected
acreage into agricultural production,” with the result that “more acreage
would be farmed overall, leading to a surplus of low-priced, hard-to-offload
agricultural commodities.”=®7

This cycle—particularly in context with the centrifugal forces of
agricultural debt—would force more farmers to produce as much as their
land could, year-after-year without consideration of long-term sustainability.
Such a cycle “would disproportionately impact smaller farmers . . . who are ‘most
vulnerable to economic hardship from fluctuating prices,”” as “large farming
operations that can withstand price fluctuations will continue to expand to the
detriment of small farmers and those hoping to start.”*® This would be against
the interests of society, the Jeffersonian pastoral ideal, and the interests of most
individual farmers themselves. Even accepting that the market will reach an
efficient outcome—i.e., only as much wetland will be converted and farmed
as is profitable for a producer on the timescale on which they will farm the land—
market solutions are not enough.*® Remedying the misallocation of resources,
which has and would have occurred in the absence of Swampbuster, has been
the product of communication and cooperation through law.

285. LOCKE, supra note 66, § 31.
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B. How CoURTS SHOULD CONCEIVE OF SWAMPBUSTER

Swampbuster has been correctly upheld under existing constitutional
doctrines regarding the Spending Clause and the Commerce Clause, but it
is likely still threatened. The doctrine of unconstitutional conditions entails—
and must entail—that Congress may engage in seemingly coercive activity
when it is motivated by market unfreedom. When collective-action-land-use-
problems are present, the role of the federal government is to reshape the
collective action problem and mitigate its externalities. Additionally, the
government has the power to reshape the benefits and burdens of economic
life—including temporally.

Judicial activism should not destroy Swampbuster, which is clearly
constitutional under existing analyses. Take as an initial premise that the
rational farmer will only accept agricultural subsidies if acceptance maximizes
their expected monetary value of farming over a time horizon of four years.
Additionally, assume that agricultural subsidies would no longer meet the
government’s purposes of production control and environmental support if
farmers could convert wetlands for farming. Assuming such rationality, it
would be impossible to commit an actual taking by conditioning agricultural
subsidies on (non)use of land for production: A farmer who would make more
money by converting their wetland would do so, while a farmer who would
make less money by converting their wetland would not. A farmer who might
benefit from using their wetland for non-crop uses may still do so. Wetlands
are not uniformly distributed—every rational farmer’s decision to comply
or not is mediated by rational personal choice. Subsidies simply shift the
boundaries of that choice. Farmers are fairly compensated as evidenced by
accepting subsidies!

In this sense, the Swampbuster provision is a permissible condition
associated with Congress’s spending power. Courts in the Seventh and Eighth
Circuits have consistently found that the Swampbuster provision is a condition
associated with a valid exercise of spending power.*®° Although somewhat
coercive, in the eyes of the courts, Swampbuster is neither foo coercive nor
would it matter if it was.*9'

Moreover, if the Swampbuster provision is not a constitutional exercise
of the spending power, it may be a constitutional regulation under the
Commerce Clause. Converting wetland to farmland is certainly economic
activity, which would have substantial effects on interstate commerce both
because it brings more agricultural lands into production and because it
impacts the environment.?9* And, finally, if Swampbuster is a regulation, it is

290.  See supra Section 1.C.

291.  See supra Section 1.C.

292. Congress may “properly have considered” that wetland conversion would “have a
substantial effect in defeating and obstructing [Congress’s] purpose to stimulate trade therein at
increased prices.” Wickard v. Filburn, g17 U.S. 111, 129 (1942). See generally MEGAN STUBBS,
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almost certainly not a taking: The regulation does not infringe on farmers’
right to exclude, does not destroy all viable uses (on most if not all) of the
property as a whole, and does not significantly diminish the value of farm-
land.?9® Moreover, farmers are compensated—presumably fairly, as they
accept the compensation—for any decreased use.

This Note is not an appellate brief designed to fully unpack the dynamics
of these arguments. However, if the courts insist on extending the doctrine of
unconstitutional conditions to include Swampbuster through a theory of
pervasive spending, the courts should also apply a counterfactual test.

It is necessary that courts consider market pressure and associated
collective action problems when considering if a condition is coercive. If a
condition attached to government spending is a coercive exercise of power—
an unconstitutional condition—it is crucial that courts examine coercion and
coordination in the counterfactual market. As Richard Epstein elaborates,
“[t]he doctrine of unconstitutional conditions offers a way to pierce the
consent” of parties by redefining a baseline in which a program is put out
without “using as the baseline, not the status quo ante, but an achievable state
of affairs in which the program is put forward without the conditions
attached.”*94 This achievable state of affairs with the program put forth without
any conditions makes sense when an individual applies for a permit to develop
land; there is a relationship essentially only between the government and the
applicant in that case. Whatever conditions the government may place on
such a permit are applied only against the applicant—not broadly against all
property subject to market forces that the government seek to constrain.

In contrast, market-oriented conditions are different—fundamentally different
from the unconstitutional land use conditions examined with respect to
takings law. Take an analogy, as Epstein illustrates in his influential article
on unconstitutional conditions: a single debtor with several creditors. In this
case, there is a collective action problem. The solution is bankruptcy law,
which is designed to alleviate these collective action problems to reach an
imperfect, but decent, solution. That solution is “to force otherwise independent
actors to act together in a cooperative manner.”*9 Epstein, despite the myriad
obligatory conditions associated with bankruptcy law, does not parse further

CONG. RSCH. SERV., R42459, CONSERVATION COMPLIANCE AND U.S. FARM POLICY (last updated
2016), https://www.congress.gov/crs_external_products/R/PDF/R42459/R42459.27.pdf [htt
ps://perma.cc/VMgY-URFF].

293. See Cedar Point Nursery v. Hassid, 594 U.S. 139, 140 (2021); Lucas v. S.C. Coastal
Council, 505 U.S. 1003, 1019 (1992); Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104,
124—27 (1978); see also Gary Lawson, Katharine Ferguson & Guillermo A. Montero, “Oh Lord,
Please Don’t Let Me Be Misunderstood!”: Rediscovering the Matthews v. Eldridge and Penn Central
Frameworks, 81 NOTRE DAME L. REV. 1, g2 (2005); Dwight H. Merriam, Rules for the Relevant Parcel,
25 U. HAW. L. REV. 953, 376 (2003).

294. Epstein, supranote 162, at 24.

295. Id. at 20.



2248 IOWA LAW REVIEW [Vol. 111:2201

to see whether the system itself could be better—or even question the fact that
people give up some claim of right.

Instead, where the ante already involves a collective action problem,
that problem serves as the counterfactual. A program of bankruptcy law is
essentially like the program of Swampbuster. To partake in bankruptcy law is
to give up a claim of right to some portion of your property, owed by the
debtor, in exchange for the benefit of a solution that comes closer to socially
optimal. Swampbuster does not go nearly as far: To gain federal subsidies is
to temporarily give up a particular use of some portion of property, owned by
the recipient, in exchange for the benefit of a solution that comes closer to
social, environmental, and personal optimality.

Assessment of a quasi-regulatory program and assessment of the market
itintervenes in should be done reciprocally. If personal choice, which mediates
the decision not to convert their wetland to crop production and the
Swampbuster provision’s incentives, does not save the provision because
farmers have no real choice but to accept the subsidies, then personal choice
must not save coercive markets from congressional intervention.

The foundations of liberal democracy support this stance—the originalist
perspective that the freedom of farmers is to be protected against overreaching markets
themselves—not just from a coercive government ruled by the rich and well-
born. In short, “[t]he private law response to monopoly, collective action
problems, and externalities reflects the assumption that individuals will seek
to maximize their own private returns, given the external constraints under
which they labor.”29° Markets themselves are a constraint.?9” They are often
a coercive constraint.

Take the premise from liberal property and economics that law should
endeavor to maximize individual choice and welfare while minimizing social
cost. Agree that the Constitution was meant to enable Congress to solve
collective action problems or agree that it was originally used to alleviate
market harms to the nation and its people.?9® And accept that collective action
problems are thorny problems without an easy solution.*% The conclusion?

296. Id. at 26.

297. SeeJohn M. Newman, The Output-Welfare Fallacy: A Modern Antitrust Paradox, 107 IOWA L.
REV. 563, 588 (2022) (“[M]arketplace strategies can be thought of as ‘coercive.””). Because the
logic of capitalism prioritizes efficiency, unless there is state or state-like intervention to shape
choice parameters, “breaking” the causal chain with individual choice is not a useful causation
metric. Cf. Susan S. Kuo & Benjamin Means, Climate Change Compliance, 107 IOWA L. REV. 2135,
2178-81 (2022). For further discussion of how different causation standards may affect this
inference, see Sandra F. Sperino, The Causation Canon, 108 IOWA L. REV. 703, 710-19 (2023).

298.  Accepting either premise, here, is sufficient. Both together are more persuasive.

299. Particularly when Congress chooses a less coercive solution than direct prohibition or
regulation! As outlined in the classic Railway Express case: “It is no requirement . . . that all evils
of the same genus be eradicated or none at all.” Ry. Express Agency, Inc. v. New York, 336 U.S.
106, 110 (1949).
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Deference for Congress’s solutions for collective action problems. They are for
Congress to solve, not for the courts to re-legislate.

C. How CONGRESS SHOULD INTERVENE

Finally, Congress should reapproach the Swampbuster scheme. First,
Congress should make minor modifications to the way it approaches use of
the protected wetland to positively enable and fund activity that improves
wetlands. Second, Congress should acknowledge the important sequestration
benefits that wetlands confer by funding creation and improvement programs
to trial carbon crediting mechanisms. Third, Congress should improve,
through legislation, administrative approaches to Swampbuster. Finally,
Congress should reinforce Swampbuster by making more explicit its findings
regarding the important role that wetlands—and wetland conversion—play in
today’s economy.

First, reinvigorating and strengthening conservation compliance must
be a top priority for Congress because Swampbuster is in farmers’ interest,
protects the environment, and has been effective. However, Congress can go
further. As outlined above, wetland management is a legitimate, beneficial
activity when it entails more than just draining the swamps.?*

Because unhealthy wetlands can become healthier with engaged manage-
ment, managing wetlands effectively should be a policy priority.3*' Congress
can go beyond an agriculture-nature dichotomy and separation, to acknowledge
that farmers—with well-funded technical assistance and negative market forces
keptin check—are conservationists. Congress can encourage farmers to make
wetlands more healthy—on the example of invasive species—through inter-
ventions including rotational grazing of livestock to eliminate particularly
hardy invasives, human-powered removal, or even use of certain herbicides.?
These management techniques, some technology based and some not, are
not dissimilar from the management performed by early inhabitants of
America.?*® Long-term management may include sustainably harvesting
wetland flora and/or fauna; prescribed fire; minimizing wetland ditching
and offsite dredging; managing surface water within wetlands; managing
estuarine gradients; constructing wetlands to treat wastewater; creating wetlands
to provide general wetland functions; constructing vegetated buffers or
bioswales; replacing and properly sizing culverts and ditches; treating toxic

300.  See supra Section 1A,

g301. See, e.g., WETLAND RESTORATION, supra note 19o, at 28-29 (guiding the public on
wetlands and restoration, providing project planning, implementation, and monitoring guidance, and
listing resources, contacts, and funding sources for projects).

302.  See supra notes 13549 and accompanying text.

303. For a brilliant account of wetland use, management, drainage, and enclosure, see Allen,
supranote 25, at 38—57; and see also David M. Mushet & Aram J.K. Calhoun, Wetland Conservation
in the United States: A Swinging Pendulum, in SOIL AND WATER CONSERVATION: A CELEBRATION OF
75 YEARS 162, 162-69 (Jorge A. Delgado, Clark J. Gantzer & Gretchen F. Sassenrath eds., 2020).
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soils; encouraging the re-colonization of native plants; or encouraging waterfowl
nesting and reproduction.34

Certainly, at least, farmers should be interested in improving wetlands
to the extent it benefits their farming practice.?*> As such, Congress must
explicitly legislate that long-term management techniques such as invasive
species treatment, the planting of native vegetation, removal of degrading
culverts and drain-tile, and managing wetlands for waterfowl habitat are
examples of legitimate and valuable management.3°® Moreover, more explicitly
tailoring regulation of wetland activities to the type of wetland present would
sustain habitat quality and diversity. For example, it might be proper to
remove woody vegetation from the edge of a prairie pothole to ensure habitat
diversity across the landscape. Not only could this management be good for
wetlands, but it would be good for the health of farms and farmers—and a
practical way of implementing a Jeffersonian land ethic.

Congress must not go too far with this approach, however. One person’s
management might be another’s destruction. Ensuring that management of
wetlands is done in light of educational programs which compensate farmers
for learning, funding for conservation best practices, assistance from local
Soil and Water Conservation District (“SWCD”) officials, and enforcement
by federal agencies is critical (as is increased support of SWCDs through
federal funding). Additionally, ensuring that compliance checks are independent
and regular, performed by federal staff and coordinated with local technical
input, will allow consistent oversight.

Second, ensuring that wetlands are affirmed as a valuable carbon sink
is crucial. Wetlands play an increasingly important role as the United States
takes required climate mitigation and adaptation actions. Freshwater wetlands,
such as those in Iowa, are highly productive and function as major carbon
sinks, but improper management (and a lack of management once disturbed,
as nearly all agricultural wetlands are) can cause them to release greenhouse
gases. Nevertheless, wetlands’ character as a carbon sink can be improved
through proper management. For example, Congress might authorize use
of biotechnology, biochar, and humic acids, all of which may offer effective
interventions to sequester more carbon.?*” Longer-term, these interventions

304. See Nyman, supra note 188; EPA Region 5 Wetlands Supplement: Incorporating Wetlands into
Watershed Planning, EPA 15-36 (2013), https://archive.epa.gov/regiong/agriculture/web/pdf/
wetlands-in-watershed-planning-supplement-region-5-201g02.pdf [https://perma.cc/TGV4-N2
SF]; WETLAND RESTORATION, supra note 19o.

305.  See supranote 299 and accompanying text.

306. Id.

g07. David Were, Frank Kansiime, Tadesse Fetahi, Ashley Cooper & Charles Jjuuko, Carbon
Sequestration by Wetlands: A Critical Review of Enhancement Measures for Climate Change Mitigation, §
EARTH SyS. & ENV'T 327, 327-36 (2019).
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might prove a great boon for (wet)landowners,3*® who may be able to improve
wetlands beyond their current state to earn money through carbon markets.3%9

Wetlands are a boon for society and should feel so for farmers. As such,
increasing the rate of climate mitigation is crucial. Modifying Swampbuster
with a statutory provision that wetlands may be managed for carbon seques-
tration, in accordance with best scientific practice as determined by the NRCS,
would affirm the ability of farmers to start taking action in favor of long-term
climactic and agricultural stability. In exchange for additional?*® carbon
sequestration through management actions such as biochar application or even
wetland creation, USDA should pay farmers directly. Not only would the
program do immediate good, but it would start a meaningful agricultural shift:
a shift towards climate-oriented agriculture and, hopefully, the issuance of
carbon credits to those farmers who farm most sustainably.

Third, Swampbuster could be run with more room for public input and
with more confirmation of actual benefits. Administratively, it would be
appropriate for Congress to fund NRCS, FSA, and SWCD adoption of new
technologies to increase the speed and accuracy of wetland determinations.
Using part of the funding provided for conservation programs “to pay for
additional technical staff to develop and implement conservation plans and
to conduct annual inspections to certify that the plans are properly
implemented and maintained” is also crucial: Spot inspections are limited
in number and scope.?'' In doing so, Congress could better ensure farmers
are following the law and make the process more public by making wetland
determinations and exemption applications public documents and providing
a two-sided appeal process in which environmental groups and downstream
neighbors can make their voices heard. Congress should fund a long-term
reexamination of wetland designations: Hydrology is fluid, and the state of
wetland science has continued to evolve. Some sites may have been improperly
designated, while some sites should be newly designated and—above all—
other conservation compliance plans should be checked to ensure congruence
with the current state of science.

Finally, Congress must reaffirm the basis for Swampbuster and broader
conservation compliance. Congress should explicitly examine the structural

308. Id. at 336 (“[Globally], [e]conomic incentives that are not only foreseeable but also
adequate to match economic returns from competing land uses need to be attached to wetlands to
stimulate conservation of existing natural wetlands, and restoration and creation of new ones.”).

309.  See PEDRO MARTINS BARATA, FELICITY SPORS, PAULINE KENNEDY, ALEXANDRINA PLATONOVA-
OQUAB & HARIKUMAR GADDE, WORLD BANK GRP. P’SHIP FOR MKT. READINESS, CARBON CREDITS
AND ADDITIONALITY: PAST, PRESENT, AND FUTURE 15-18 (2016), https://openKnowledge.worldb
ank.org/server/api/core/bitstreams/doadgoeg4-af7 1-5bfo-ab7g-d4eafcob629df/content [https:/
/perma.cc/5BSJ]-WB7F].

g10. Ensuring, through actual measurement in most cases, that carbon sequestration is
effective is crucial. In the absence of additional sequestration, there may be an appropriate
valuation for other improvement to the wetland in lieu of carbon sequestration payments.

311.  Schnepf, supra note 276, at 18.
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biases in the food system that make “economic efficiency” a sub-optimal state
for farmers and the public. Although Swampbuster is a program which exists
to protect agricultural wetlands, it does much more: It intervenes in a
destructive, systemic process in which commodity crops are produced in
excessive quantities. Farmers, the land, the water, and the public are all most
healthy and financially stable with a de facto limitation on production. And
if Swampbuster does fall to judicial activism, Congress should reconsider the
enclosure of wetlands, weighing public ownership of wetlands in recognition
of their status as a common pool resource from which we all benefit—and
for which we all must care.

CONCLUSION

Our wetlands remain threatened. Although Swampbuster has been
effective at reducing wetland conversion, it must adapt to a changing legal
and environmental landscape. In many ways, this is a return to its roots: We
must recognize that Swampbuster is consistent with an original understanding
of intervention into farming. Starting from first principles, this Note emph-
asized that property use has long been an appropriate field of government
intervention. That is particularly so for agriculture. Caring for farmers, and
for the long-run fate of agriculture, requires government protection against
markets, rejecting misapplication and excess valuation of economic “efficiency,”
and rectifying environmental harms that threaten all people.

Moving forward, Congress should shape Swampbuster to allow for
greater management of agricultural wetlands, emphasize the important
economic implications of wetland conversion, and take action on climate
change. And Congress’s longstanding goals must shape judicial interpretation.
The judiciary must acknowledge the important balance between freedom
and necessity by examining congressional action with respect to its methods
of alleviating market unfreedom. Market unfreedom involves economic signals
inducing farmers to act against their—and national—interests; Congress is
right to intervene to protect the freedom of farmers against overreaching
markets. Courts should defer to Congress. It is not their role to devise the
best program, but rather to ensure that Congress acts for plausibly correct
purposes. In these two approaches, protection of agricultural wetlands may
move forward to an environmentally and economically sound future. That
world is attainable and sustainable with care.



