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ABSTRACT: The term “too big to fail” became ubiquitous following the 
2007–2008 Global Financial Crisis. Lawmakers, regulators, and scholars 
wondered if there was a better way forward than issuing an array of ad hoc 
bailout packages to large financial institutions. Congress, in enacting the 
Dodd–Frank Act, sought to address the concern by creating a new regulatory 
framework to resolve large financial institutions in an orderly manner. 

First, Congress required too-big-to-fail institutions to file “living wills,” which 
are essentially planning documents that describe the institution’s path to a 
safe failure under the Bankruptcy Code—a failure that would not impact 
system-wide financial stability. Second, Congress gave “orderly liquidation 
authority” to the Federal Deposit Insurance Corporation (“FDIC”), allowing 
the agency to take over a too-big-to-fail institution with emergency funding if 
necessary. Over the past fifteen years, large financial institutions, their lawyers, 
and regulators have spent countless hours navigating these two hefty provisions 
of the Dodd–Frank Act in order to prepare for the next crisis-like event. Yet, 
during the March 2023 panic that started with a run on Silicon Valley Bank, 
nobody seemed to bother with either living wills or orderly resolution. 

Why not? Leveraging financial history and economic theory, this Article 
illustrates the substantive and procedural flaws of the Dodd–Frank resolution 
regime. First, it does not offer system-wide assurance during a system-wide 
panic. It was designed to deal with the idiosyncratic risk associated with a 
single institution’s distress, not the systemic risk associated with crises. Second, 
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to the extent that regulators wish to mitigate idiosyncratic risk, they are too 
hesitant to use the resolution regime when uncertainty is high during a panic, 
further eroding the regime’s credibility. If Congress wishes to save this resolution 
regime, lawmakers should consider expanding its coverage to include almost-
too-big-to-fail institutions so that agencies can begin to build expertise and 
credibility. Expanding the resolution regime in this way offers lawmakers a 
realistic path to restore credibility to the post-Dodd–Frank framework and to 
reduce the likelihood that future crises will again force regulators to resort 
to ad hoc bailouts when confidence is most fragile. 
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INTRODUCTION 

It may come as a surprise to some, especially to younger Americans, that 
bank failures have been very common in the history of the United States. In 
the four years prior to the establishment of the Federal Deposit Insurance 
Corporation (“FDIC”) in 1933, approximately nine thousand banks failed.1 
And since 1933, there have been over 3,500 bank failures—ranging from 
small community banks with millions of dollars in assets to large lenders with 
hundreds of billions in assets.2 In fact, there have been only five years since 
1933 when at least one bank has not failed.3 Suffice it to say, dealing with bank 
failures is nothing new. The FDIC does it so frequently that the agency’s 
process has the efficiency of a factory assembly line: Take a failing bank into 
receivership on Friday evening and reopen operations on Monday morning, 
using the weekend to hammer out logistics.4 Thus, history shows that financial 
institutions frequently fail and are allowed to fail. 

But what happens when a financial institution’s failure might result in a 
broader economic disaster? During the worst months of the 2007–2008 
Global Financial Crisis, the American public witnessed numerous instances 
when the Federal Reserve and Treasury Department bailed out large financial 
institutions that were on the brink of collapse.5 Those institutions were not 
permitted to fail. In the aftermath of the crisis, and upset with the array of ad 
hoc bailouts, Congress added two resolution provisions to the Dodd–Frank 
Wall Street Reform and Consumer Protection Act of 2010 (“Dodd–Frank Act”).6  

 

 1. MICHAEL S. BARR, HOWELL E. JACKSON & MARGARET E. TAHYAR, FINANCIAL REGULATION: 
LAW AND POLICY 1042 (3d ed. 2021) (citing FED. DEPOSIT INS. CORP., MANAGING THE CRISIS: THE 

FDIC AND RTC EXPERIENCE 212 (1998)). 
 2. See BankFind Suite: Bank Failures & Assistance Data, FED. DEPOSIT INS. CORP., https://bank 
s.data.fdic.gov/explore/failures [https://perma.cc/GTK3-94LJ]. 
 3. See id. To calculate this number, the author downloaded available FDIC bank failure 
data and filtered out years with no failures. 
 4. BARR et al., supra note 1, at 1045. 
 5. See infra Section II.A. 
 6. Dodd–Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 
124 Stat. 1376 (2010) (codified as amended in scattered sections of 7, 12, and 15 U.S.C.). 
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Title I of the Act requires certain large financial institutions to prepare 
resolution plans—otherwise known as “living wills”7 or “165(d) plans”8—for 
their rapid and orderly resolution under the U.S. Bankruptcy Code.9 An 
institution’s living will must address ways in which its failure would avoid 
harming financial stability.10 Then there’s Title II, which takes effect when 
proceeding under the Bankruptcy Code would be detrimental to financial 
stability in the United States.11 Through Title II, Congress expanded the FDIC’s 
jurisdiction with “orderly liquidation authority,” allowing the agency to manage a 
failing financial company (not just a failing bank) and created the “orderly 
liquidation fund” to provide a temporary source of funding for the FDIC to keep 
the troubled financial company afloat.12 

Over the last fifteen years, large financial institutions and government 
regulators—plus armies of lawyers, accountants, consultants, and supervisors 
—have spent countless hours complying with these resolution provisions,13 
preparing to put these tools to use should the next crisis-like event materialize. 
As envisioned, these tools would obviate the need for government bailouts 
and would provide a disciplined path toward preserving financial stability. No 
more special treatment funded by taxpayers. But when a crisis-like event did 
appear in the spring of 2023—as panicked investors and depositors started 

 

 7. The term “living will” was supposedly coined by Mervyn King, former governor of the 
Bank of England, in a speech in June 2009. Mervyn King, Governor, Bank of Eng., Speech at the 
Lord Mayor’s Banquet for Bankers and Merchants of the City of London at the Mansion House 
(June 17, 2009) (“Making a will should be as much a part of good housekeeping for banks as it 
is for the rest of us.”). Members of the U.K. Parliament were using the term “living will” by July. 
E.g., HC Deb (8 July 2009) (495) col. 976 (UK). Outside of banking, the term “living will” has 
traditionally been used in the medical context to describe “written, legal instructions that state 
the treatment you want for medical conditions when you’re unable to make decisions for yourself. 
Advance directives guide choices for healthcare professionals and caregivers . . . when you’re 
unable to talk and are terminally ill, seriously injured, in a coma, in the late stages of dementia 
or near the end of life.” See Mayo Clinic Staff, Living Wills and Advance Directives for Medical 
Decisions, MAYO CLINIC (Mar. 25, 2025), https://www.mayoclinic.org/healthy-lifestyle/consumer 
health/in-depth/living-wills/art-20046303 [https://perma.cc/7P6J-F39U]. 
 8. As discussed in more detail in Part II below, Congress established the living wills 
requirement in section 165(d) of the Dodd–Frank Act, hence the name. 
 9. Dodd–Frank Act § 165(d) (codified at 12 U.S.C. § 5365(d)). See DAVID H. CARPENTER, 
CONG. RSCH. SERV., R43801, “LIVING WILLS”: THE LEGAL REGIME FOR CONSTRUCTING RESOLUTION 

PLANS FOR CERTAIN FINANCIAL INSTITUTIONS 5–6 (2014), for an overview of section 165(d)’s 
original structure and requirements. 
 10. Dodd–Frank Act § 165(d)(1). 
 11. See 12 U.S.C. § 5383(b)(2) (2018). 
 12. FED. DEPOSIT INS. CORP., OVERVIEW OF RESOLUTION UNDER TITLE II OF THE DODD-FRANK 

ACT 1, 8 (2024). Said in more technical language, the goal of the Dodd–Frank Act’s resolution 
framework in Title I and Title II is to “allow a financial conglomerate to fail and be resolved 
consistently with the following objectives: sustaining operations critical to the functioning of 
the financial system; forcing creditors and shareholders, not taxpayers, to bear the costs of 
failure; minimizing negative externalities; and, finally, providing creditors, counterparties, 
and shareholders certainty in advance.” BARR et al., supra note 1, at 1065. 
 13. See infra Section II.E. 
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running on Silicon Valley Bank14—all this preparation appeared to be for 
naught. Why did that happen? And what should we make of these resolution 
tools more generally? Using insights from financial history, economic theory, 
and recent case studies, this Article provides a substantive and a procedural 
explanation for why these resolution tools are flawed and a modest proposal 
for improvement. 

On substance, consider Title I first. Thousands of bank failures throughout 
this country’s history have demonstrated that banks going through the regular 
bankruptcy process can be devastating for the economy.15 This is why Congress 
tasked the FDIC with taking banks into receivership. So, the idea that a very 
large financial company—possibly one so interconnected with the broader 
economy that its failure might lead to an economic recession—should go 
through the regular bankruptcy process is not desirable. To be sure, some have 
argued that the act of creating a living will—specifically, of drafting a thousand-
page document—could serve as a self-correcting or self-improving audit for the 
large institution. Some might even say it acts as a tax on increased organizational 
complexity. But, as discussed later, improving corporate governance of financial 
institutions is frustratingly difficult, and the cost is likely very low when the large 
financial institution is a repeat player.16 

What about Title II? If FDIC receivership is beneficial, wouldn’t it be 
appropriate for Congress to expand the agency’s receivership authority to 
resolve systemically important parent holding companies as well? Here, 
economic theory is informative: Solving a macroprudential problem requires 
a macroprudential solution.17 In other words, mitigating a system-wide panic 
requires a tool that has system-wide coverage. FDIC receivership is a firm-by-
firm approach; it is a microprudential tool that works best when combatting 
idiosyncratic risk (i.e., when a single firm is experiencing distress). But if there’s 
systemic risk, such an approach is insufficient.18 The appropriate tool is one 
that provides assurance for the entire system. 

Even if Title II serves as the appropriate microprudential tool on substance, 
its design has a severe procedural flaw—a flaw that is shared as well by living 
wills in Title I.19 Simply put, there is an exceedingly low probability that 
regulators will use an untested tool in the midst of a panic—when uncertainty 
 

 14. Jeremy C. Kress & Jeffery Y. Zhang, The Macroprudential Myth, 112 GEO. L.J. 569, 615 
(2024). 
 15. See infra Section I.A. 
 16. See infra Section IV.E. 
 17. See infra Section III.A. 
 18. Examples of the latter include the failure of the U.S. housing sector (e.g., in the lead-
up to the Global Financial Crisis) and the COVID-19 pandemic that resulted in global lockdowns. 
Every financial institution was impacted by those system-wide shocks. See generally Mark E. Van 
Der Weide & Jeffery Y. Zhang, Tale of the Tape: Lessons from the 2008 and 2020 Financial Crises, 26 
STAN. J.L. BUS. & FIN. 413 (2021) (finding “quick and muscular government intervention” improves 
economic recovery in a system-wide crisis). 
 19. See infra Sections IV.A, IV.E. 
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is high across the economy, when stakeholders are lobbying politicians and 
pressuring regulators for a bailout, and the cost of “getting it wrong” could 
mean disaster for the broader economy and millions more unemployed. 

Consider what occurred in the United States and Switzerland during the 
spring of 2023. Both countries—with some of the most sophisticated financial 
regulators in the world—experienced market panic that stemmed from the 
failure of a single banking organization.20 In the United States, it was weakness 
at Silicon Valley Bank (“SVB”) that caused the panic. In Switzerland, it was 
Credit Suisse, an institution that had been performing poorly for over a decade. 
During the banking panic that began with the run on SVB, U.S. regulators 
threw out the resolution playbook even though SVB had submitted a living 
will to the FDIC in 2022. What did U.S. regulators do instead? The FDIC used 
emergency powers to guarantee the deposits of uninsured depositors at the banks 
that failed, and the Federal Reserve then used its own emergency authority to 
put a safety net underneath the entire banking sector.21 Similarly, across the 
Atlantic Ocean, Swiss regulators opted out of the planned resolution approach 
for Credit Suisse and instead resorted to a tried-and-true bailout.22 Thus, even 
if the resolution regime is capable of mitigating idiosyncratic risk, regulators are 
hesitant to use it for the first time. Amid a panic, the temptation to use prior 
approaches that have worked to prevent greater financial turmoil wins out. 

These two critiques in this Article add to an evolving academic discourse 
that seeks to challenge foundational assumptions underlying the regulatory 
framework adopted around the world since the Global Financial Crisis.23 

 

 20. See infra Part IV. 
 21. See Kyle D. Logue, W. Robert Thomas & Jeffery Y. Zhang, Sanctioning Negligent Bankers, 
78 STAN. L. REV. 607, 616 (2026). 
 22. Switzerland had adopted orderly resolution as part of the Basel III Accords. See 
Switzerland’s “Too Big to Fail” Regime for Banks, FINMA, https://www.finma.ch/en/enforcement/re 
covery-und-resolution-n/das-schweizer-too-big-to-fail-konzept/banken [https://perma.cc/QJU3 
-HEZ9]. 
 23. See, e.g., Lev Menand & Morgan Ricks, Rebuilding Banking Law: Banks as Public Utilities, 
41 YALE J. ON REGUL. 591, 615–37 (2024) (arguing in the wake of the 2023 banking panic that 
true financial stability warrants a different set of regulations and proposing a “New National 
Banking system”); Saule T. Omarova, The “Too Big to Fail” Problem, 103 MINN. L. REV. 2495, 2496 
(2019) (noting that government policies meant to contain the systemic calamity of 2008 ended 
up creating even larger and riskier institutions); Hilary J. Allen, Putting the “Financial Stability” in 
Financial Stability Oversight Council, 76 OHIO ST. L.J. 1087, 1120–52 (2015) (critiquing the Financial 
Stability Oversight Council created by the Dodd–Frank Act); Jeremy C. Kress & Matthew C. Turk, 
Rethinking Countercyclical Financial Regulation, 56 GA. L. REV. 495, 499 (2022) (arguing that the 
Dodd–Frank regulatory regime is still too procyclical, meaning it “exacerbate[s] boom-and-bust 
cycles”); Albert H. Choi & Jeffery Y. Zhang, Creditors, Shareholders, and Losers In Between: A Failed 
Regulatory Experiment, 110 CORNELL L. REV. 271, 301–02 (2025) (arguing that the “CoCos” 
requirement for large international banks does not have the intended effect of keeping those 
banks “going concern[s]” during periods of turbulence); Kress & Zhang, supra note 14, at  
590–97 (2024) (detailing the ways in which the post-crisis regulatory framework is still 
microprudential in nature, despite the regulatory community’s consensus that the framework has 
to be more macroprudential). 
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Using insights from economic theory, financial history, and recent events, 
scholars are critically reexamining what lawmakers and regulators got right 
and what they got wrong fifteen years after the passage of the Dodd–Frank Act. 

This Article also bolsters the existing literature on bank resolution, which 
began with an optimistic tone as some scholars argued that living wills would 
force financial institutions to simplify their structures and reduce their risk 
exposures.24 The idea was that once these institutions became aware of their 
complexity and exposure, they would reflexively self-correct in ways that 
would be more amenable to recovery and resolution.25 There were, of course, 
tones of skepticism, including whether living wills were credible at all.26 This 
Article critiques the resolution regime as a whole, not just the living wills 
component. The critiques are substantive and procedural, and they are 
grounded in economic history and theory. Moreover, the analysis herein benefits 
from a crucial set of additional data that prior scholars did not have—namely, 
the banking panic in 2023 and the reactions of regulators in the United States 
and Europe. In other words, the failures of SVB in the United States and of 
Credit Suisse in Switzerland present vivid case studies that allow us to observe 
the conditions under which the resolution regime is (or is not) used. 

Finally, this Article provides a proposal for improving the resolution 
framework. If Congress wishes to rescue the framework from irrelevance, 
lawmakers should consider expanding its coverage to include almost-too-big-
to-fail financial institutions.27 Since regulators are extremely hesitant to use 
 

 24. See, e.g., Adam Feibelman, Living Wills and Pre-Commitment, 1 AM. U. BUS. L. REV. 93, 94 
(2011) (expressing confidence that living wills “could represent one of the major innovations” 
of regulatory reform following the financial crisis); Charles W. Calomiris, Incentive-Robust Financial 
Reform, 31 CATO J. 561, 586 (2011) (describing how living wills could “make speedy and orderly 
resolution possible”). 
 25. DAVID SKEEL, THE NEW FINANCIAL DEAL: UNDERSTANDING THE DODD–FRANK ACT AND 

ITS (UNINTENDED) CONSEQUENCES 185–86 (2011). 
 26. See, e.g., Stephen J. Lubben, A Functional Analysis of SIFI Insolvency, 96 TEX. L. REV. 1377, 
1379 (2018) (urging us to “stop feigning that bank insolvency can or should happen in bankruptcy 
court”); David K. Suska, Reappraising Dodd-Frank’s Living Will Regime, 36 REV. BANKING & FIN. L. 
779, 783 n.19 (2017) (noting that most commentary and academic literature on living wills 
has been critical); Nizan Geslevich Packin, The Case Against the Dodd–Frank Act’s Living Wills: 
Contingency Planning Following the Financial Crisis, 9 BERKELEY BUS. L.J. 29, 75–76 (2012); Adriana 
Z. Robertson, Blowing Hot Air: Regulatory Credibility and the Living Will Requirement, 14 N.Y.U. J.L. 
& BUS. 447, 459–61 (2018); Adam J. Levitin, In Defense of Bailouts, 99 GEO. L.J. 435, 469 (2011) 
(noting only months after Dodd–Frank’s enactment that “[l]iving wills are unlikely to actually 
prevent the failure of [too-big-to-fail] institutions or assist in their resolution”); David Zaring, A 
Lack of Resolution, 60 EMORY L.J. 97, 128–29 (2010) (arguing that living wills are “imperfect” tools 
and “should be deemed ancillary aspects of regulatory reform”). 
 27. For purposes of this Article, too-big-to-fail financial institutions refer to firms whose size, 
complexity, and interconnectedness are widely understood to be sufficient that regulators would 
be unwilling to permit their disorderly failure during a panic because of the risk of system-wide 
spillovers. Almost-too-big-to-fail financial institutions, by contrast, are large, complex firms that fall 
below this top tier—institutions whose failure could generate meaningful disruption and contagion 
but that regulators plausibly could allow to enter resolution without immediately threatening the 
stability of the entire financial system. 
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the tool kit when the stakes are too high, the tool kit will remain unused, and 
its credibility will only further deteriorate. The way to reverse course and build 
credibility is for regulators to demonstrate that they are willing to use it and that 
they can use it successfully. Doing so requires practice when the stakes are lower 
but still meaningful. 

This Article proceeds as follows: Part I provides a historical overview of 
bank resolution and includes an explanation for why FDIC receivership exists. 
It will become clear to the reader that living wills are inconsistent with historical 
lessons. Part II explains the motivations behind Title I and Title II of the 
Dodd–Frank Act, its requirements, and its subsequent implementation by the 
agencies. With these technical building blocks in place, Parts III and IV leverage 
economic theory and empirical observations to advance the two critiques of 
the flawed resolution framework. Part III shows that the resolution regime is 
deficient in substance; Part IV shows the deficiency extends to process as well, 
and then presents a proposal for remedying the procedural shortcoming. 

I. BANKS AND BANKRUPTCY 

The historical overview in this Part ties directly into the substantive 
evaluation of Title I of the Dodd–Frank resolution regime. Recall that Title I 
requires too-big-to-fail financial institutions—not just banks—to file living wills, 
which map out the institution’s path to a safe failure under the Bankruptcy 
Code. Banks going through the bankruptcy process isn’t a new phenomenon 
in the United States. It was the status quo for decades prior to the establish-
ment of the FDIC in 1933. And it had terrible spillover effects for the economy. 
That’s why banks no longer go through the regular bankruptcy process. Thus, 
viewing Title I through the lens of financial history, one sees a clear tension 
between preserving economic stability and requiring too-big-to-fail financial 
institutions to be resolved through the regular bankruptcy process. 

A. HISTORY OF BANK FAILURES 

This Section begins with an empirical summary of bank failures in the 
United States. While the FDIC can rightly boast that “[n]o depositor has ever 
lost a penny of insured deposits,”28 there has been no shortage of bank failures 
over the last century, as illustrated by Figure 1 below.29 According to data 
provided by the FDIC, 3,520 banks have failed since its establishment in 1933.30 
Of these past nine decades, only five individual years have not seen a single 

 

 28. When a Bank Fails - Facts for Depositors, Creditors, and Borrowers, FED. DEPOSIT INS. CORP. 
(July 28, 2014), https://www.fdic.gov/bank-failures/when-bank-fails-facts-depositors-creditors-a 
nd-borrowers [https://perma.cc/9RRD-YRS3]. 
 29. Data in Figure 1 was sourced from BankFind Suite: Bank Failures & Assistance Data, supra 
note 2. 
 30. Id. This total number of bank failures does not include the 593 banks which received 
some form of assistance from the FDIC but did not reach the point of failure. 
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failure—in 2005, 2006, 2018, 2021, and 2022.31 Why does it matter that bank 
failures are not rare? Because it shows the United States has had significant 
experience with their disastrous consequences and has learned the best ways 
to, and not to, deal with the aftermath. 

Figure 1: Bank Failures by Charter Type 

The vast majority of bank failures occurred during three periods: the 
Great Depression of the 1930s, the Savings and Loans Crisis during the 1970s 
and 1980s, and the Global Financial Crisis of 2007–2008. Although over 9,000 
banks failed throughout the entirety of the Great Depression,32 only 312 
failed between 1934 and 1939 after the FDIC’s establishment, followed by 99 
failures in the 1940s. In contrast to the waves of failures in the 1930s and 
1940s, which consisted primarily of state nonmember banks, the Savings and 
Loan Crisis was characterized, not unsurprisingly, by the large number of 
failures of savings and loan associations and state savings banks. During the 
Global Financial Crisis, however, all types of financial institutions failed. Table 
1 below summarizes the number of bank failures by charter type since 1933.33 

 

 31. Id. 
 32. David C. Wheelock, Regulation, Market Structure, and the Bank Failures of the Great Depression, 
77 FED. RSRV. BANK ST. LOUIS REV. 27, 27 (1995). 
 33. Data in Table 1 was sourced from Bankfind Suite: Bank Failures & Assistance Data, supra 
note 2. In the United States, banks can be chartered by the federal government or by state 
governments. Banks can also be members of the Federal Reserve System. Its type of charter and 
Federal Reserve membership determine its regulator. See generally ANDREW P. SCOTT, CONG. 
RSCH. SERV., R47014, AN ANALYSIS OF BANK CHARTERS AND SELECTED POLICY ISSUES (2022) 

(providing a general overview of charter types). The “Other” category in Table 1 consists primarily 
of industrial banks, federal savings associations, and institutions with atypical or transitional 
charters that do not fall cleanly into the main FDIC reporting categories. 
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Table 1: Number of Bank Failures by Charter Type 

Bank failures in the United States have grown larger over time. The 
average bank that failed in the 1930s had total assets of around $7.5 million, 
while the average bank that failed in the 1940s held $13 million in assets, as 
measured in 2024 dollars. By the 2010s, the average failed bank had total 
assets of over $4 billion. Indeed, three of the four largest bank failures, as 
measured by total assets, occurred in 2023 alone. Figure 2 below shows the 
number of failures per year on the left y-axis and the total assets of all failed 
banks in each year on the right y-axis.34 The last vertical spike in 2023 shows 
the tremendous discrepancy between frequency and size of bank failures. 
Taken together, the data show that bank failures are neither rare nor anom-
alous in the United States, but rather a recurring feature of the financial system. 
At the same time, the growing size of failed institutions over time underscores 
why the method of resolution—and not merely the frequency of failure—
has become increasingly consequential, setting the stage for the legal and 
institutional distinctions examined next. 

 

 

 

 

 34. Data in Figure 2 was sourced from Bankfind Suite: Bank Failures & Assistance Data, supra 
note 2. 

Charter Type Number of Failures Percentage 

State Chartered Nonmember Bank 1524 43.3 

National Charted Member Bank 764 21.7 

Savings and Loan Association 689 19.6 

State Chartered Savings Bank 269 7.6 

State Chartered Member Bank 207 5.9 

Other 68 1.9 
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Figure 2: The Size of Bank Failures over Time 

B. “NORMAL” BANKRUPTCY 

To see why banks do not go through the normal bankruptcy process, one 
needs to understand what “normal bankruptcy” entails for a corporation. 
When a business cannot repay its debts, the Federal Bankruptcy Code offers 
a legal mechanism to give the firm “a financial ‘fresh start’” by either discharging 
the firm’s debts or making a plan to repay its obligations.35 The bankruptcy 
process is governed by the Federal Rules of Bankruptcy Procedure and is 
overseen by bankruptcy courts, which can impose their own rules.36 The 
particular procedure for a firm will depend on whether the debtor chooses 
to liquidate its assets and cease operations or to reorganize its debts and to 
continue operating, among other considerations and forms of bankruptcy.37 
It’s a nontrivial process that can take years to sort out. 

Consider Chapter 7 of the Bankruptcy Code, which governs the liquidation 
route.38 A business choosing to liquidate starts the process by filing a bankruptcy 
petition with the appropriate bankruptcy court, along with a financial accounting 

 

 35. Process - Bankruptcy Basics, U.S. COURTS, https://www.uscourts.gov/services-forms/bankr 
uptcy/bankruptcy-basics/process-bankruptcy-basics [https://perma.cc/ZQ35-UG7B] (citing Local 
Loan Co. v. Hunt, 292 U.S. 234, 244 (1934)). 
 36. See MICHAEL D. CONTINO, CONG. RSCH. SERV., R45137, BANKRUPTCY BASICS: A PRIMER 

14 (2022). 
 37. Process - Bankruptcy Basics, supra note 35. 
 38. See 11 U.S.C. §§ 700–784. 
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of the firm’s assets, liabilities, and other relevant financial information.39 Filing 
the petition stays any collection against the debtor.40 The court then appoints 
a trustee to oversee the liquidation, and this trustee will hold a meeting of the 
creditors to discuss the firm’s financial condition and liquidation process. Next, 
the trustee will sell off the firm’s assets and pay outstanding claims according 
to the hierarchy of the claimant’s rights.41 Following the liquidation, the court 
will dissolve the company. In contrast to liquidation for individuals, liquidation 
for businesses will not discharge debts.42 

Reorganization, in contrast, allows the firm to stay in business. The process 
is governed by Chapter 11 and, similar to liquidation, begins with the firm 
filing a petition to the appropriate court along with the relevant financial 
information.43 Unlike liquidation under Chapter 7, a reorganization allows 
the company to remain in control of its assets.44 A court-appointed trustee will 
still oversee the process. After negotiating with creditors, the firm will propose 
a reorganization plan which must be approved by each class of creditors.45 
Following approval, with some exceptions, the plan is submitted to the court 
for confirmation. The firm will begin to implement its plan by restructuring 
debts, selling assets, and reorganizing the firm. Upon successful completion 
of the plan, the firm can exit the Chapter 11 process, discharge certain debts, 
and remain in operation.46 

Circling back to our story, there are at least two reasons why the U.S. 
Bankruptcy Code “governs the failure of virtually all other types of private 
enterprises” but not banks.47 The first relates to depositor expectations, which 
can lead to a higher frequency of destabilizing bank runs. Historical accounts 
show that, in the half century or so before the FDIC was founded, it took 
approximately six years to unwind a bank.48 And at the end of those six long 
years, depositors received only a fraction of their original deposits.49 What 
happens when depositors know all of this in advance? The answer is predictable: 
If there’s any hint of trouble at their bank, depositors will immediately run on 
that bank and try to withdraw their money.50 Depositors are on a knife’s edge. 

 

 39. Id. § 301(a); FED. R. BANKR. P. 1002–08. 
 40. 11 U.S.C. § 362. 
 41. Id. §§ 700–784. 
 42. Id. § 727(a)(1). 
 43. Process - Bankruptcy Basics, supra note 35. 
 44. CONTINO, supra note 36, at 16. 
 45. Id. at 18. 
 46. Process - Bankruptcy Basics, supra note 35. 
 47. BARR et al., supra note 1, at 1041; see also Randall D. Guynn, Are Bailouts Inevitable?, 29 
YALE J. ON REGUL. 121, 137–40 (2012) (listing the many weaknesses of using the Bankruptcy 
Code to resolve a large, interconnected financial institution during a panic). 
 48. BARR et al., supra note 1, at 1043–44. 
 49. Id. 
 50. Id. 



A6_ZHANG (DO NOT DELETE) 6/23/2026 9:33 PM 

2026] TOO SCARED TO USE 2121 

The second rationale relates to economic growth within the community 
served by the failed bank. Banks play a vital role in funding local economies. 
As economic research has shown, bank lending varies by distance.51 The closer 
a bank is to a business, the more likely it is to lend to that business, all else 
equal. There is “soft information” that accrues to a bank loan officer who lives 
within the same geographic area. This includes qualitative knowledge about 
a borrower’s reputation, managerial reliability, local market conditions, 
informal networks, and early warning signs of distress—information that is 
difficult to quantify or transmit outside the community.52 Not surprisingly, a 
sudden bank failure would destroy those lending relationships and harm those 
local communities.53 Additionally, prior to the advent of FDIC receivership, 
once a bank failed, it would cease all operations immediately. There was no 
wind-down period. 

C. “BANK” BANKRUPTCY AND FDIC RECEIVERSHIP 

How does a troubled bank go through resolution, if not through the 
bankruptcy process? Banks fail generally because their underlying fundamentals 
have deteriorated, but the specific symptoms of a failure can vary.54 When  
this occurs, the bank’s chartering agency—whether it be the Office of the 
Comptroller of the Currency (“OCC”), FDIC, or a state bank regulatory agency—
steps in and closes the bank. The goals of the process are to prevent customers 
from losing access to their funds at any point and to resolve the failing bank 
in the least costly manner. This is accomplished by the regulator, or the FDIC, 
appointing a receiver, generally the FDIC, to protect depositors, take control 
of bank operations, sell off assets, and ensure the orderly resolution of the bank. 

Once the bank has been put into receivership, the FDIC must weigh 
possible alternatives to resolve the bank. By law, the FDIC must choose the 
option that is “least costly” to the Deposit Insurance Fund.55 Under certain 

 

 51. See, e.g., Hoai-Luu Q. Nguyen, Are Credit Markets Still Local? Evidence from Bank Branch 
Closings, 11 AM. ECON. J.: APPLIED ECON. 1, 3–5, 26–27 (2019) (showing the negative impact of 
branch closures on small business lending within six miles of the original branch); Ben Ranish, 
Andrea Stella & Jeffery Y. Zhang, Out of Sight, Out of Mind: Nearby Branch Closures and Small Business 
Growth 9–12 (Univ. of Mich. L. & Econ. Working Paper, Paper No. 299, 2025), https://repositor 
y.law.umich.edu/cgi/viewcontent.cgi?article=1410&context=law_econ_current [https://perma.
cc/BRP7-3L8G] (documenting a related phenomenon of branch closures harming the employment 
growth of small businesses within five kilometers). 
 52. See Ranish, Stella & Zhang, supra note 51, at 1. 
 53. See BARR et al., supra note 1, at 1045 (noting that “[s]mall bank failures often had 
devastating consequences on the communities they served in the 1920s and 1930s”). The effects 
would be even more marked if the relevant banking market was not competitive, and a key lender 
was lost. 
 54. See Sergio Correia, Stephan Luck & Emil Verner, Failing Banks, 141 Q. J. ECON. 147, 149 
(2026) (using a sample of 37,000 banks to show that most bank failures are predictable based on 
deteriorating fundamentals). 
 55. Failing Bank Resolutions, FED. DEPOSIT INS. CORP., https://www.fdic.gov/resolutions [htt 
ps://perma.cc/7JXK-3N2S]; see also Jeremy C. Kress, “Least-Cost” Resolution, 43 YALE J. ON REGUL. 
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extreme circumstances, however, this least-cost rule can be waived under the 
systemic risk exception.56 If the failure of the bank threatens the stability of 
the entire financial system, and if certain statutory requirements are satisfied, 
the FDIC can consider resolution options that may impose higher costs on the 
taxpayer.57 Of note, utilizing the systemic risk exception is a form of bailout 
because it requires government intervention that is way out of the ordinary.58 
Not only does the exception require special approval—namely, from “[t]he 
Treasury Secretary, in consultation with the President and upon a written 
recommendation of at least two-thirds of the boards of the FDIC and [Federal 
Reserve]”59—but the exception allows the FDIC to guarantee the money of 
depositors who were not insured.60 In other words, it bails out uninsured 
depositors at a cost to the public. 

The most common FDIC resolution method is to use a “purchase  
and assumption agreement,” whereby the FDIC seeks bids from qualified 
institutions to purchase the failed bank’s assets and assume its deposits.61 This 
can be accomplished with or without financial assistance from the FDIC. For 
large or complex failed banks that may take more time to find buyers, the 
FDIC can establish a bridge bank, which is a temporarily chartered national 
bank. Bridge banks maintain the operations of the failed bank, continue 
performing under the failed bank’s contracts, and minimize disruptions to the 
failed bank’s customers.62 

If no viable bid is found, the FDIC can use a “deposit payoff.”63 Under this 
option, the FDIC repays the full amount of customer deposits while retaining 
and eventually selling off the failed bank’s assets. To pay off depositors, the 
FDIC can either pay insured depositors directly in cash (straight deposit payoff) 
or transfer their insured deposits to a healthy bank where they can immediately 

 

471, 483–84, 490–505 (2026) (providing an overview of the least-cost rule and arguing that the 
rule is flawed because it overemphasizes unpredictable costs and ignores other relevant factors 
to consider when resolving a bank); Michael Ohlrogge, Why Have Uninsured Depositors Become De 
Facto Insured?, 100 N.Y.U. L. REV. 345, 350 (2025) (showing that the FDIC’s current methods of 
resolving failed banks are not the most efficient means despite the statutory least-cost rule). 
 56. 12 U.S.C. § 1823(c)(4)(G)(i). 
 57. MARC LABONTE, CONG. RSCH. SERV., IF12378, BANK FAILURES: THE FDIC’S SYSTEMIC  
RISK EXCEPTION 1 (2023). 
 58. See Anthony J. Casey & Eric A. Posner, A Framework for Bailout Regulation, 91 NOTRE DAME 

L. REV. 479, 481 (2015) (defining a bailout as occurring “when the government makes payments 
(including loans, loan guarantees, cash, and other types of consideration) to a liquidity-constrained 
private agent in order to enable that agent to pay its creditors and counterparties, when the agent 
is not entitled to those payments under a statutory scheme ” (emphasis added)). 
 59. LABONTE, supra note 57, at 1. 
 60. Kress & Zhang, supra note 14, at 615. 
 61. FED. DEPOSIT INS. CORP., RESOLUTIONS HANDBOOK 16 (2019), https://ypfsresourcelibr 
ary.blob.core.windows.net/fcic/YPFS/resolutions-handbook.pdf [https://perma.cc/R9FL-7FXK]. 
 62. Id. at 16–19. 
 63. Id. at 19. 
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withdraw their funds (insured deposit payoff).64 Under either method, the 
uninsured depositors receive reimbursement equal to their pro rata share once 
the assets are liquidated. As shown in Table 2 below, most bank failures have 
been resolved through some type of purchase and assumption by another bank.65 

Table 2: FDIC Resolution Type 

Although bankruptcy and the procedures for resolving a bank may share 
some of the same goals, such as protecting creditors and minimizing market 
disruption, the two processes differ in many ways given the different over-
arching objectives. Take the governing law. Bankruptcies, whether Chapter 
7, 11, or one of the other chapters, (1) are governed by the U.S. Bankruptcy 
Code, with the procedural aspects set by the Federal Rules of Bankruptcy 
Procedure and the local rules of the appropriate bankruptcy court, and (2) 
are overseen by the bankruptcy court in each judicial district. Bank failures 
are controlled by special insolvency regimes under banking laws such as the 
Federal Deposit Insurance Act of 1950,66 conducted and overseen by state and 
federal banking regulators, resolved by the FDIC, and are not subject to judicial 
supervision except under limited circumstances. 

Even the decision to initiate a typical business bankruptcy and the decision 
to close a bank are often made by different actors. In most cases, businesses 
themselves decide to file a bankruptcy petition with the court. Only a small 
fraction of bankruptcies are forced upon businesses involuntarily by their 
creditors.67 On the other hand, only the banking regulators have the authority to 
terminate the bank’s charter and appoint the FDIC as receiver.68 Some other 

 

 64. Id. at 20. 
 65. See BankFind Suite: Bank Failures & Assistance Data, supra note 2. The “Other” category 
consists of infrequently used or legacy FDIC resolution methods, including open bank assistance 
and atypical transactions that do not fit standard purchase-and-assumption or deposit-payoff 
categories. 
 66. Federal Deposit Insurance Act, Pub. L. No. 81-797, 64 Stat. 873 (1950) (codified as 
amended at 12 U.S.C. §§ 1811–1835a). 
 67. Richard M. Hynes & Steven D. Walt, Revitalizing Involuntary Bankruptcy, 105 IOWA L. REV. 
1127, 1131–32 (2020). 
 68. A Borrower’s Guide to an FDIC Insured Bank Failure, FED. DEPOSIT INS. CORP. (June 18, 
2024), https://www.fdic.gov/bank-failures/borrowers-guide-fdic-insured-bank-failure [https:// 
perma.cc/XF3A-46TH]. 

Transaction Type Number Percentage 

Purchase and Assumption 2496 70.9 

Insured Deposit Payoff 386 11.0 

Straight Deposit Payoff 573 16.3 

Other 64 1.8 
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key distinctions relate to the powers of a bankruptcy trustee and the FDIC’s 
authorities as receiver, including overseeing the claims process, contract 
repudiation, the stay of litigation, avoidance power, special defense of obligors, 
and depositor preference.69 

To sum it all up, banks are put into a special category because of the 
fallout to the economy if their resolutions become complicated and drag out 
over years. Speed and maintaining depositor expectations are of the utmost 
importance. The FDIC has performed its resolution process so many times 
over the decades that it can close a bank on a Friday and have everything up 
and running again (with depositors in safe hands) by the following Monday 
morning. Minimal damage to the local economy, minimal risk of financial 
contagion. Decades of financial history have led to this refinement. Yet, as 
discussed in the next Part, Title I of the Dodd–Frank Act explicitly requires 
too-big-to-fail financial institutions—systemically important ones, no less—to 
plan for bankruptcy proceedings. 

II. THE BIRTH OF LIVING WILLS AND ORDERLY LIQUIDATION 

The emergency actions taken during the Global Financial Crisis—
categorized by many as “bailouts”—left a scar in American political discourse.70 
In the crisis aftermath, lawmakers expressly tried to revise the regulatory 
infrastructure by drafting legislation to resist the next wave of bailouts. This 
effort became Title I of the Dodd–Frank Act, which required too-big-to-fail 
financial institutions to submit “living wills.”71 Institutions with living wills would 
be able to unwind safely, without government intervention, and certainly 
without taxpayer dollars. And, if push came to shove and living wills proved 
insufficient, then Title II of the Dodd–Frank Act would provide the FDIC with 
powers to take over that institution. This Part tells the origin story of these two 
provisions. 

A. BAILOUTS DURING THE FINANCIAL CRISIS 

During the Global Financial Crisis, widespread financial institution failures 
required extensive government support along almost every dimension.72 Public 

 

 69. FED. DEPOSIT INS. CORP., supra note 61, at 23–24. 
 70. See, e.g., Peter Baker, Don’t Call It a Bailout: Washington Is Haunted by the 2008 Financial 
Crisis, N.Y. TIMES (June 20, 2023), https://www.nytimes.com/2023/03/14/us/politics/bailout-
biden-financial-crisis.html (on file with the Iowa Law Review) (“The colossal bailouts initiated under 
President George W. Bush and continued under Mr. Obama arguably saved the global economy 
but also provoked such a ferocious popular backlash that they transformed American politics to 
this day.”); Will Weissert, How the 2008 Financial Crisis Fuels Today’s Populist Politics, PBS NEWS 
(Mar. 15, 2023, 1:58 PM), https://www.pbs.org/newshour/politics/how-the-2008-financial-crisis 
-fuels-todays-populist-politics [https://perma.cc/Y7C5-Y8LS] (noting the shared “populism that has 
coursed through both political parties [since 2008]”). 
 71. Dodd–Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5365(d). 
 72. See ARTHUR E. WILMARTH, JR., TAMING THE MEGABANKS: WHY WE NEED A NEW GLASS-
STEAGALL ACT 265–98 (2020) (describing the bailouts during the Global Financial Crisis). 
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discourse around support packages to institutions like Bear Stearns and 
American International Group (“AIG”) fueled the perception that some firms 
were “too big to fail.”73 The idea was that these institutions were so big and 
complex that the government would not allow them to enter bankruptcy for 
fear of contagion in financial markets and negative spillovers into the rest of 
the economy.74 Government interventions, however, also fueled public anger: 
If these large financial institutions do not share their profits during normal 
times, why should taxpayers cover their losses during a downturn? 

Some government interventions in financial institutions were relatively 
straightforward. In March 2008, for instance, the U.S. securities firm Bear 
Stearns received a $12.9 billion loan from the Federal Reserve Bank of New 
York (“FRBNY”). To facilitate the deal, the Board of Governors of the Federal 
Reserve System (“Federal Reserve Board”) agreed to purchase $30 billion of 
the firm’s assets, which the FRBNY would manage.75 Other interventions were 
much more complicated, such as the package of support to AIG, the insurer 
with almost $1 trillion in assets and more than seventy-six million customers 
in 140 countries.76 Inter alia, the FRBNY made $37.8 billion in cash available 
to AIG, which AIG returned to its counterparties in exchange for the securities 
that AIG had lent.77 In addition to emergency liquidity, the U.S. government 
later injected capital into AIG to the tune of $40 billion.78  

 

 73. See BARR et al., supra note 1, at 1066 (“Referring to a financial conglomerate as too big 
to fail marks the perception that its failure would have such devastating negative externalities that 
governmental authorities will intervene to prevent its failure under any circumstances.”). 
 74. As discussed later, these bailouts prompted policymakers to consider how best to minimize 
the likelihood of future failures and need for government intervention. Katherine Seal, Recovery 
and Resolution Plans (Living Wills): A Solution to the TITF Problem?, in BUILDING A MORE RESILIENT 

FINANCIAL SECTOR: REFORMS IN THE WAKE OF THE GLOBAL CRISIS 185, 185 (Aditya Narain, Inci 
Ötker-Robe & Ceyla Pazarbasioglu eds., 2012); Arantxa Jarque & David A. Price, Living Wills: A 
Tool for Curbing Too Big to Fail, 101 FED. RSRV. BANK RICHMOND ECON. Q. 77, 78 (2015); Christian 
M. McNamara, Carey K. Mott, Salil Gupta, Greg Feldberg & Andrew Metrick, Survey of Resolution 
and Restructuring in Europe: Pre- and Post-BRRD, 6 J. FIN. CRISES 1, 3 (2024); Valerio Paolo Vacca et 
al., Measuring the Impact of a Bank Failure on the Real Economy: An EU-Wide Analytical Framework 4–6 
(Eur. Systemic Risk Bd., Working Paper No. 122, 2021), https://www.esrb.europa.eu/pub/pdf/ 
wp/esrb.wp122~a6bcceb7eb.en.pdf [https://perma.cc/XVE7-EGNU]; BAIRD WEBEL, CONG. RSCH. 
SERV., R42953, GOVERNMENT ASSISTANCE FOR AIG: SUMMARY AND COST 4 (2017). 
 75. BD. OF GOVERNORS OF THE FED. RSRV. SYS., REPORT PURSUANT TO SECTION 129 OF THE 

EMERGENCY ECONOMIC STABILIZATION ACT OF 2008: BRIDGE LOAN TO THE BEAR STEARNS 

COMPANIES INC. THROUGH JPMORGAN CHASE BANK, N.A. 4 (2009); NAT’L COMM’N ON THE 

CAUSES OF THE FIN. AND ECON. CRISIS IN THE U.S., THE FINANCIAL CRISIS INQUIRY REPORT 290 
(2011). 
 76. NAT’L COMM’N ON THE CAUSES OF THE FIN. AND ECON. CRISIS IN THE U.S., supra note 75, 
at 344–45. 
 77. Lily S. Engbith, Alec Buchholtz & Devyn Jeffereis, The Rescue of American International 
Group Module B: The Securities Borrowing Facility, 3 J. FIN. CRISES 63, 64–65, 70, 74 (2021); NAT’L 

COMM’N ON THE CAUSES OF THE FIN. AND ECON. CRISIS IN THE U.S., supra note 75, at 344–45. 
 78. BAIRD WEBEL, CONG. RSCH. SERV., R42953, GOVERNMENT ASSISTANCE FOR AIG: SUMMARY 

AND COST 5 (2017) (“In November 2008, $40 billion in TARP assistance was committed to AIG, 
and it was disbursed through Treasury purchase of AIG preferred equity.”). The Systemically 
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Following the Lehman Brothers bankruptcy and other “financial 
calamities” of September 2008, Congress recognized it needed to act in a big 
way to save the entire system.79 The result was the Emergency Economic 
Stabilization Act of 2008, initially voted down but passed on a second vote a few 
days after the Dow Jones Industrial Average plunged over seven percent.80 The 
Act gave the Treasury Department broad authority to “purchase . . . troubled 
assets from any financial institution,”81 a mandate to be carried out via the 
Troubled Asset Relief Program (“TARP”). The Act authorized expenditures 
of up to $700 billion (although only $443.5 billion ultimately was disbursed).82 
Besides rescuing the auto industry, the housing market, and AIG, TARP set 
up several programs aimed at providing funding for banks and stabilizing 
capital markets.83 Roughly $245 billion from TARP went to banks, spread 
across five distinct programs.84 

The Capital Purchase Program (“CPP”), the largest and most visible of 
the bank-focused programs, used approximately $205 billion to purchase 
preferred shares in over seven hundred banks.85 The majority of those funds, 
$125 billion, went to just nine of the largest financial institutions.86 The Targeted 
Investment Program deployed $40 billion to purchase certain shares in two 
banking organizations, Citigroup and Bank of America.87 Another smaller 
program supported community development financial institutions.88 Although 
these direct expenditures from TARP are what people usually think of when 
considering the “bailouts” of this crisis, scholars have argued that other 

 

Significant Financial Institution program was a component of the Troubled Asset Relief Program 
(“TARP”). 
 79. Lissa Lamkin Broome, The Dodd-Frank Act: TARP Bailout Backlash and Too Big to Fail, 15 
N.C. BANKING INST. 69, 70 (2011). 
 80. Timothy G. Massad & Neel T. Kashkari, Implementing TARP: The Administrative Architecture 
of the Troubled Assets Relief Program, in FIRST RESPONDERS: INSIDE THE U.S. STRATEGY FOR FIGHTING 

THE 2007-2009 GLOBAL FINANCIAL CRISIS 385, 389 (Ben S. Bernanke, Timothy F. Geithner & 
Henry M. Paulson, Jr. eds., 2020). 
 81. Emergency Economic Stabilization Act of 2008, Pub. L. No. 110-343, §§ 101–102, 122 
Stat. 3765, 3767–70. 
 82. Id. § 115; U.S. GOV’T ACCOUNTABILITY OFF., GAO-24-107033, TROUBLED ASSET RELIEF 

PROGRAM: LIFETIME COST 1 (2023). 
 83. See BAIRD WEBEL, CONG. RSCH. SERV., R41427, TROUBLED ASSET RELIEF PROGRAM (TARP): 
IMPLEMENTATION AND STATUS 2–4 (2017). 
 84. Troubled Assets Relief Program: Bank Investment Programs, U.S. DEP’T TREASURY, https://ho 
me.treasury.gov/data/troubled-assets-relief-program/bank-investment-programs [https://perm 
a.cc/EZM6-P6ES]. 
 85. Id.; WEBEL, supra note 83, at 2. 
 86. WEBEL, supra note 83, at 12. 
 87. Id. at 2. 
 88. Id. 
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measures, such as lending by the Federal Reserve and indirect actions through 
the tax system, should be factored into the total cost of the bailouts.89 

To be clear, AIG and most of the other financial institutions ultimately 
repaid all outstanding borrowings plus interest and fees,90 but the idea of the 
public covering the downside risk of large financial institutions was unseemly. 
Lawmakers understandably began to craft a proposal that would solve the “too 
big to fail” problem and eliminate the need for government support. Enter 
the Dodd–Frank Wall Street Reform and Consumer Protection Act of 2010.91 

B. LEGISLATIVE HISTORY OF TITLE I AND TITLE II 

The U.S. election in 2008 delivered Democrats control of the House of 
Representatives, Senate, and presidency for the first time since 1995. Democrats 
were keen to pass wide-ranging financial regulation reform in response to the 
Global Financial Crisis with their newfound majority.92 Rhetorically, both 
Democrats and Republicans agreed on major principles. In May 2010, then-
Senate Banking Chairman Chris Dodd (D-CT) released a statement on his 
work with then-Senate Banking Vice Chair Richard Shelby (R-AL): 

 For over a year, Senator Shelby and I have been working on ways 
to end bailouts. And while we have had our differences in other areas, 
we have always shared a commitment to ensuring that taxpayers will 
never again be forced to bail out giant Wall Street firms that fail. 

 Last November, I tasked [Democratic] Senator Mark Warner of 
Virginia and [Republican] Senator Bob Corker of Tennessee with 
producing an agreement on how to resolve failed companies. 

 They did a tremendous job. I want to commend both of our 
colleagues, they worked very hard to draft language that is part of the 
underlying bill. The package they produced would create effective 
oversight for large firms and make these firms pay for the risks they 
pose to our country and to the economy. Their agreement put a 
mechanism in place to guarantee that when large firms fail, they fail. 

 

 89. Cheryl D. Block, Measuring the True Cost of Government Bailout, 88 WASH. U. L. REV. 149, 
172 (2010). 
 90. Rosalind Z. Wiggins, Aidan Lawson, Steven Kelly, Lily S. Engbith & Andrew Metrick, The 
Rescue of American International Group Module Z: Overview, 3 J. FIN. CRISES 208, 260 (2021); OFF. OF 

FIN. STABILITY, U.S. DEP’T OF THE TREASURY, AGENCY FINANCIAL REPORT: FISCAL YEAR 2013, at 14 

(2013); see also U.S. GOV’T ACCOUNTABILITY OFF., supra note 82, at 1 (calculating the lifetime cost 
of TARP, after repayments, sales, dividends, interest, and other income, to be $31.1 billion). 
 91. See FED. DEPOSIT INS. CORP., supra note 12, at 3 (“Congress’s goals with the passage of 
the Dodd-Frank Act included promoting the financial stability of the United States by improving 
accountability and transparency in the financial system, ending ‘too big to fail,’ and protecting 
the American taxpayer by ending bailouts.”). 
 92. See Adam Nagourney, Obama Wins Election, N.Y. TIMES (Nov. 4, 2008), https://www.nyti 
mes.com/2008/11/05/us/politics/05campaign.html (on file with the Iowa Law Review). 
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The management is fired, creditors and share holders take losses, the 
company is liquidated, and taxpayers aren’t on the hook.93 

Legislative deliberation culminated in the Dodd–Frank Act, which passed 
mostly along party lines: 237 to 192 in the House of Representatives and 60 to 
39 in the Senate.94 Former President Barack Obama signed the Dodd–Frank 
Act into law on July 21, 2010.95 

Compared with other components that ended up in the final version of 
the Dodd–Frank Act, living wills in Title I of the Act were a “lesser-noticed 
feature” of the various proposals for regulatory reform from the White House.96 
The proposal, referred to at the time as “Rapid Resolution Plans,” were one  
of many recommendations from the Obama Administration to Congress 
in October 2009.97 By that time, much of the international community had 
already embraced the concept, with the leaders of the G20 at the Pittsburgh 
Summit calling for the development of resolution plans.98 The United Kingdom 
notably “led the initiative to adopt such regulations” before the United States.99 
Indeed, the former governor of the Bank of England, Mervyn King, allegedly 
coined the term “living will.”100 

Interestingly, it was the FDIC that pushed heavily for the inclusion of 
living wills in the legislation. In January 2010, then-FDIC Chair Sheila Bair 
recommended to Congress that “[l]arge interconnected firms should also be 
required to develop their own liquidation plan—a living will so to speak . . . .”101 
Even before Congress enacted the Dodd–Frank Act, the FDIC proposed its 
own version of living wills in May 2010 as a requirement for large banks, a subset 

 

 93. Press Release, Senator Chris Dodd, Chairman, Senate Banking Comm., Dodd Statement 
on Reaching an Agreement with Sen. Shelby (May 5, 2010), https://www.banking.senate.gov/ne 
wsroom/minority/dodd-statement-on-reaching-an-agreement-with-sen-shelby [https://perma.cc/ 
MS9J-R2UK]. 
 94. H.R. 4173, 111th Cong. (2d Sess. 2010) (House roll call vote 413); H.R. 4173, 111th 
Cong. (2d Sess. 2010) (Senate roll call vote 208).  
 95. See Helene Cooper, Obama Signs Overhaul of Financial System, N.Y. TIMES (July 21, 2010), 
https://www.nytimes.com/2010/07/22/business/22regulate.html (on file with the Iowa Law 
Review). 
 96. Suska, supra note 26, at 790. 
 97. U.S. DEP’T OF THE TREASURY, FINANCIAL REGULATORY REFORM: A NEW FOUNDATION: 
REBUILDING FINANCIAL SUPERVISION AND REGULATIONS 25 (2009), https://www.govinfo.gov/con 
tent/pkg/GOVPUB-T-PURL-LPS113933/pdf/GOVPUB-T-PURL-LPS113933.pdf [https://perma 
.cc/5N4M-FZSA]. 
 98. Press Release, Grp. of Twenty Fin. Ministers & Cent. Bank Governors, Leaders’ Statement: 
The Pittsburgh Summit 9 (Sept. 24–25, 2009), https://home.treasury.gov/system/files/206/pit 
tsburgh_summit_leaders_statement_250909.pdf [https://perma.cc/4W3Y-2BMS]. 
 99. Packin, supra note 26, at 35–36. 
 100. See King, supra note 7. 
 101. The Causes and Current State of the Financial Crisis: Hearing Before the Fin. Crisis Inquiry Comm’n, 
111th Cong. 20 (2010) (statement of Sheila C. Bair, Chairman, Fed. Deposit Ins. Corp.). 
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of large financial institutions.102 In the meantime, Congress held a number of 
public hearings on regulatory reforms, and living wills came up a handful of 
times. In one hearing, a witness noted that he was “deeply skeptical of the living 
wills,” but generally the reactions were positive.103 A few representatives, such 
as Representative John Conyers, Jr. (D-MI), were in favor of living wills and 
highlighted that they would reaffirm that “[e]stablished bankruptcy procedure 
is . . . the preferred route even in the planning stages.”104 Another lawmaker, 
Representative Vic Snyder (D-AR), a family doctor, was intrigued by “the concept 
of having a living will for institutions that most Americans think have neither 
hearts nor souls.”105 

The orderly resolution framework in Dodd–Frank’s Title II had stronger 
backing from the Obama Administration. Even before financial regulators 
advocated for living wills, as early as March 2009, former Treasury Secretary 
Timothy Geithner was “call[ing] for new legislation granting additional tools 
to address systemically significant financial institutions that fall outside of the 
existing resolution regime under the FDIC.”106 The first proposal that would 
result in Title II was contained in Title XII of legislation proposed by the Obama 
Administration in July 2009.107 The House version of Dodd–Frank “largely 
tracked” this proposal.108 The Senate’s initial version, however, diverged in that 
it gave the authority to appoint a receiver not to the Treasury Secretary but to 
a “panel composed of three bankruptcy judges from the Bankruptcy Court for 

 

 102. Special Reporting, Analysis and Contingent Resolution Plans at Certain Large Insured 
Depository Institutions, 75 Fed. Reg. 27464 (proposed May 17, 2010); FED. DEPOSIT INS. CORP., 
FIL-26-2010, SPECIAL REPORTING, ANALYSIS AND CONTINGENT RESOLUTION PLANS AT CERTAIN 

LARGE INSURED DEPOSITORY INSTITUTIONS: NOTICE OF PROPOSED RULEMAKING (2010). 
 103. Does the Dodd-Frank Act End “Too Big to Fail?”: Hearing Before the Subcomm. on Fin. Insts. & 
Consumer Credit of the H. Comm. on Fin. Servs., 112th Cong. 47 (2011) (statement of Stephen J. 
Lubben, Daniel J. Moore Professor of Law, Seton Hall University School of Law). But see, e.g., 
Experts’ Perspectives on Systemic Risk and Resolution Issues: Hearing Before the H. Comm. on Fin. Servs., 
111th Cong. 50 (2009) (statement of Mark Zandi, Chief Economist & Co-Founder, Moody’s 
Economy.com) (calling living wills “therapeutic”). 
 104. 156 CONG. REC. E1348 (daily ed. July 15, 2010) (statement of Rep. John Conyers, Jr.). 
 105. Unregulated Markets: How Regulatory Reform Will Shine a Light in the Financial Sector: Hearing 
Before the J. Econ. Comm., 111th Cong. 23 (2009) (question from Rep. Vic Snyder).  
 106. Press Release, U.S. Dep’t of the Treasury, Treasury Proposes Legislation for Resolution 
Authority (Mar. 25, 2009), https://home.treasury.gov/news/press-releases/tg70 [https://perm 
a.cc/C2PJ-TVWS]. The idea for the resolution framework was likely generated by law firm Davis 
Polk & Wardwell. See Jo Becker & Gretchen Morgenson, Geithner, Member and Overseer of Finance 
Club, N.Y. TIMES (Apr. 26, 2009), https://www.nytimes.com/2009/04/27/business/27geithner. 
html (on file with the Iowa Law Review).  
 107. Compare Resolution Authority for Large, Interconnected Financial Companies Act of 2009,  EXEC. 
OFF. OF THE PRESIDENT (July 23, 2009), https://www.llsdc.org/assets/DoddFrankdocs/adm-
bill-t12.pdf [https://perma.cc/KT3M-T4T5], with Dodd–Frank Wall Street Reform and Consumer 
Protection Act §§ 201–217, 124 Stat. 1442, 1442–1520 (2010). 
 108. Thomas W. Merrill & Margaret L. Merrill, Dodd-Frank Orderly Liquidation Authority: Too 
Big for the Constitution?, 163 U. PA. L. REV. 165, 184 (2014). 
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the District of Delaware, acting on petition by the Secretary of the Treasury.”109 
The final product “modeled the resolution process after existing bank 
receivership proceedings, adopting elements of both the Federal Deposit 
Insurance Act (“FDIA”) and the Bankruptcy Code.”110 

Not only did Congress enact Title I and Title II to create an affirmative 
resolution framework with the aim of ending too-big-to-fail bailouts, but 
Congress also took away powers that the Federal Reserve exercised during the 
crisis to implement bailouts. “In unusual and exigent circumstances,” the Federal 
Reserve is allowed to exercise its emergency lending powers under section 
13(3) of the Federal Reserve Act,111 which is how the central bank was able to 
craft bailout packages during the crisis. The Dodd–Frank Act contained new 
limits on how, when, and to whom the Federal Reserve could lend under 
section 13(3).112 These new constraints included prohibitions on lending to 
individual institutions outside of widely available programs, requirements for 
borrowers to post more and higher quality collateral, and extensive disclosure 
rules.113 Congress also mandated that the Federal Reserve receive approval 
from the Secretary of the Treasury before establishing an emergency lending 
facility under section 13(3).114 

The intent behind resizing the emergency lending power “was to prevent 
the [Federal Reserve] from bailing out failing firms” while maintaining enough 
discretion to support markets during a crisis.115 In that view, the restrictions 
sought to realign the Federal Reserve’s role as a lender of last resort and place 
the lending power back within their statutorily permitted scope.116 Proponents 
also believed that new solutions in Dodd–Frank, such as Title II, made the 
Federal Reserve’s expansive emergency lending facilities unnecessary.117 Still, 
the amendments to section 13(3) were criticized as turning the Federal 
Reserve’s “fire hose” into a “garden hose”118 by depriving the financial authorities 

 

 109. Id. 
 110. Dorothy Shapiro, Federalizing Fiduciary Duty: The Altered Scope of Officer Fiduciary Duty 
Following Orderly Liquidation Under Dodd-Frank, 17 STAN. J.L. BUS. & FIN. 223, 229 (2012). 
 111. 12 U.S.C. § 343(3)(A). 
 112. HAL S. SCOTT, CONNECTEDNESS AND CONTAGION: PROTECTING THE FINANCIAL SYSTEM 

FROM PANICS 93 (2016); see also David T. Zaring & Jeffery Y. Zhang, The Federal Reserve’s Mandates, 
108 MINN. L. REV. 333, 395 (2023) (describing the superhero abilities of the Federal Reserve’s 
13(3) authority). 
 113. SCOTT, supra note 112, at 104–07. 
 114. Id. 
 115. MARC LABONTE, CONG. RSCH. SERV., R44185, FEDERAL RESERVE: EMERGENCY LENDING 

18 (2020). 
 116. Alexander Mehra, Legal Authority in Unusual and Exigent Circumstances: The Federal Reserve 
and the Financial Crisis, 13 U. PA. J. BUS. L. 221, 222 (2010). 
 117. LABONTE, supra note 115, at 19. 
 118. Christian A. Johnson, From Fire Hose to Garden Hose: Section 13(3) of the Federal Reserve Act, 
50 LOY. U. CHI. L.J. 715, 715 (2019). 
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of “the tools they need in their crisis response toolboxes.”119 In sum, Congress 
made it abundantly clear in the Dodd–Frank Act that the goal was to eliminate 
ad hoc bailouts. 

C. STATUTORY AUTHORITY 

Viewed together, Title I and Title II of the Dodd–Frank Act constitute 
what is known as the “orderly resolution” framework created by Congress in 
the aftermath of the Global Financial Crisis.120 What does the statute require? 
Let’s begin with Title I. The statutory authority to require banks to submit 
living wills is outlined in section 165(d) of Dodd–Frank.121 This section 
mandates that the Federal Reserve require bank holding companies with total 
assets above a certain threshold and any nonbank financial company supervised 
by the Federal Reserve to submit plans “for rapid and orderly resolution in 
the event of material financial distress or failure.”122 The statute originally set 
the total asset threshold at $50 billion, but this level was raised in 2018 to $250 
billion, thereby automatically decreasing the number of institutions required 
to submit living wills.123 

Section 165(d) states that the resolution plans shall include information 
for how the bank and its affiliates are protected from risks arising from the 
bank’s nonbank subsidiaries; descriptions of the entity’s ownership structure, 
assets, liabilities, and contractual obligations; identification of cross-agreements; 
and other relevant information.124 In addition, firms must submit credit 
exposure reports, which should specify “the nature and extent to which the 
company has credit exposure” to other regulated financial firms, as well as the 
extent to which those firms are exposed to the firm.125 

Together, the Federal Reserve, the Financial Stability Oversight Council 
(“FSOC”), and FDIC review the plans and notify the firms if the plans are “not 
credible or would not facilitate an orderly resolution.”126 Banks that fail to 
timely submit plans or the necessary revisions may be subject to restrictions 
such as “more stringent capital, leverage, or liquidity requirements,” or 

 

 119. John L. Walker, Emergency Tools to Contain a Financial Crisis, 35 REV. BANKING & FIN. L. 
669, 733 (2016). 
 120. See FED. DEPOSIT INS. CORP., supra note 12, at 5 (describing Title I and Title II as the 
Dodd–Frank Act’s “Framework for Orderly Resolution”). 
 121. Dodd–Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5365(d). 
 122. Id. § 5365(d)(1). 
 123. Economic Growth, Regulatory Relief, and Consumer Protection Act, Pub. L. No 115-
174, § 401(a)(1), 132 Stat. 1296, 1356 (2018). 
 124. 12 U.S.C. § 5365(d)(1). 
 125. Id. § 5365(d)(2). 
 126. Id. § 5365(d)(3)–(4). The third institution, the FSOC, was established in 2010 by the 
Dodd–Frank Act to monitor the stability of the financial system. See Financial Stability Oversight 
Council, U.S. DEP’T  TREASURY, https://home.treasury.gov/policy-issues/financial-markets-financ 
ial-institutions-and-fiscal-service/fsoc [https://perma.cc/5CVL-YWKB]. 
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prohibitions on growth.127 In addition, a bank could be forced to divest from 
certain assets or operations under certain conditions.128 

Beyond the requirement for resolution plans as laid out in Title I, those 
same resolution plans also play a role in Title II even if they are not explicitly 
mentioned in that part of the statute. Through Title II, Congress modeled the 
“orderly liquidation authority” after traditional bank resolutions.129 But there 
are a few important differences. First, this authority excludes insured depository 
institutions over which the FDIC already had (and has) jurisdiction.130 Second, 
activating this superpower requires sign-off from two-thirds of the Federal 
Reserve Board, two-thirds of the Board of Directors of the FDIC, and the 
Secretary of the Treasury (in consultation with the President).131 This is called 
the “three keys” process because it requires the approval of two federal agencies 
followed by a determination of the Treasury Secretary.132 In the process of 
deciding whether to invoke Title II, the relevant senior officials must consider 
whether: 

(1) a financial company is in default or in danger of default; 

(2) its failure and resolution under otherwise applicable law (e.g., the 
Bankruptcy Code) would have serious adverse effects on financial 
stability in the United States; 

(3) no viable private sector alternative is available to prevent its 
default; 

(4) any adverse effect on the interests of creditors, counterparties, 
and shareholders of the financial company and other market 
participants would be appropriate in light of the benefits to 
financial stability; and 

(5) exercising the OLA would avoid or mitigate potential adverse 
effects on the financial system, the cost to the Treasury, and the 
potential to increase moral hazard.133 

Resolution for any large U.S. financial institution begins with analyzing 
the divestiture and wind-down options provided in the resolution plans.134 
The FDIC has noted that “[m]odels and methodologies developed through 
the Title I resolution planning process will provide capabilities and data that 
the FDIC likely would leverage . . . for Title II funding needs.”135 In addition, 

 

 127. 12 U.S.C. § 5365(d)(5)(A). 
 128. Id. § 5365(d)(5)(B). 
 129. BARR et al., supra note 1, at 1072. 
 130. Id. 
 131. Id. 
 132. See FED. DEPOSIT INS. CORP., supra note 12, at 2. 
 133. BARR et al., supra note 1, at 1072. 
 134. FED. DEPOSIT INS. CORP., supra note 12, at 39. 
 135. Id. at 35. 
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banks themselves have begun incorporating strategies originally from the 
Title II context into their Title I resolution plans.136 

Thus, one can think of Title II as providing an alternative form of 
resolution in which the FDIC is appointed as a receiver to carry out the 
liquidation of the financial institution.137 Importantly, the FDIC puts only  
the holding company into the resolution process, while the holding company’s 
subsidiaries continue operations.138 Indeed, the holding company’s “subsidiaries, 
assets, and certain liabilities are transferred to a Bridge Financial Company” 
established by the agency, and “[m]ost liabilities, especially those due to 
shareholders and unsecured creditors, would be left behind in the receivership 
and absorb the costs of the resolution.”139 

The FDIC itself thinks of Title I and Title II as complements, with the two 
provisions running in a linear chronology.140 At first, when a too-big-to-fail 
financial company is experiencing stress, Title I runs its course as the firm 
potentially prepares for bankruptcy. If everything goes according to the firm’s 
living will, it will enter resolution via a regular bankruptcy process and 
ultimately wind down in a manner that has a negligible impact on U.S. financial 
stability. However, if going through the regular bankruptcy channel might lead 
to a detrimental systemic effect, then the FDIC would put on its Title II 
superhero cape instead. 

D. IDEALS AND AGENCY IMPLEMENTATION 

Creating a strategy to resolve a systemically important institution has been 
likened to figuring out “how to eat an elephant.”141 As financial institutions have 
grown to have subsidiaries all over the world, the mismatch between institutions’ 
global operations and regulators’ typically national jurisdictional scope poses 
difficult challenges for resolution.142 For example, large bank holding companies 
have intricate ownership hierarchies with up to thousands of individual legal 
entities and structures so complex that scholars have created new methodologies 
 

 136. Id. at 10. 
 137. Id. at 1. 
 138. Id. 
 139. Id. at 2. 
 140. See id. at 20 (“As a U.S. [global systemically important banking organization (“GSIB”)] 
approaches failure, authorities will need to determine the best legal regime to manage the 
resolution considering the scenario encountered. As previously noted, for U.S. GSIBs, which are 
organized as [bank holding companies (“BHCs”)], the Bankruptcy Code is the statutory first 
option for the resolution of the BHC; Title II is a back-up resolution framework for financial 
companies when resolution under ordinary insolvency regimes would have serious adverse effects 
on financial stability in the United States.”). 
 141. See generally Kwon-Yong Jin, Note, How to Eat an Elephant: Corporate Group Structure of 
Systemically Important Financial Institutions, Orderly Liquidation Authority, and Single Point of Entry 
Resolution, 124 YALE L.J. 1746 (2015) (discussing the problems associated with adoption of the 
Orderly Liquidation Authority (“OLA”) and FDIC’s Single-Point-of-Entry (“SPOE”) strategy). 
 142. See Patrick Bolton & Martin Oehmke, Bank Resolution and the Structure of Global Banks, 32 
REV. FIN. STUD. 2383, 2384 (2019). 
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for measuring a bank’s structure.143 Under the traditional FDIC resolution 
mechanism, only “banks” were covered. Firms that were not banks were 
excluded, even if they were affiliated with banks.144 Over time, various changes 
in banking law permitted and incentivized the largest banks to reorganize 
under bank holding companies, combining banks and nonbank financial 
institutions under a single legal umbrella.145 This poses a problem for the 
FDIC. Even if an insured depository institution subsidiary could be resolved, 
the nonbank affiliates and the parent company could still face bankruptcy.146 

To handle this problem of scale and scope and to help make its “orderly 
liquidation authority” truly orderly, the FDIC chose to focus on a Single Point 
of Entry (“SPOE”) strategy.147 As the name implies, under this approach the 
FDIC would be appointed receiver for a single legal entity, in this case the top-
level holding company. Meanwhile, the failed holding company’s subsidiaries 
would continue to operate without interruption.148 The ownership interests 
in those underlying subsidiaries would be transferred from the failed parent, 
which would be in receivership, to a bridge institution set up by the FDIC.149 
SPOE could limit disruption for the institution’s counterparties and preserve 
value for claimants by keeping the subsidiaries operational. Recognizing 
potential benefits from the plan, and perhaps feeling pressure from regulators, 
the largest U.S. banking organizations have adopted an SPOE approach in their 
living wills.150 

As designed, such living wills would provide regulators with better visibility 
into private financial institutions. They require banks to identify and monitor 
key components that comprise a bank’s liquidity and viability. As implemented 
by the agencies, living wills must contain: 

[information on] how affiliated insured depository institutions are 
buffered from the activities of the nonbank subsidiaries of the 
[financial institution]; detailed information regarding the [financial 
institution’s] obligations, liabilities, and assets; a list of the [financial 

 

 143. E.g., Mark D. Flood, Dror Y. Kenett, Robin L. Lumsdaine & Jonathan K. Simon, The 
Complexity of Bank Holding Companies: A Topological Approach, 118 J. BANKING & FIN. 1, 1 (2020), ht 
tps://doi.org/10.1016/j.jbankfin.2020.105789 [https://perma.cc/9RAB-W3F2]. 
 144. Jeffrey N. Gordon & Wolf-Georg Ringe, Bank Resolution in the European Banking Union: A 
Transatlantic Perspective on What It Would Take, 115 COLUM. L. REV. 1297, 1318 (2015). 
 145. Dafna Avraham, Patricia Selvaggi & James Vickery, A Structural View of U.S. Bank Holding 
Companies, 18 ECON. POL’Y REV. 65, 67 (2012). 
 146. Gordon & Ringe, supra note 144, at 1319. 
 147. Resolution of Systemically Important Financial Institutions: The Single Point of Entry 
Strategy, 78 Fed. Reg. 76614 (Dec. 18, 2013); see also Lubben, supra note 26, at 1387 (“Because 
the application of OLA to an entire financial institution would appear to be unwieldly and would 
not cover the international aspects of the corporate group, [SPOE] was needed.”). 
 148. Arthur E. Wilmarth, Jr., The Financial Industry’s Plan for Resolving Failed Megabanks Will 
Ensure Future Bailouts for Wall Street, 50 GA. L. REV. 43, 55 (2015). 
 149. See FED. DEPOSIT INS. CORP., supra note 12, at 9. 
 150. Id. at 10. 



A6_ZHANG (DO NOT DELETE) 6/23/2026 9:33 PM 

2026] TOO SCARED TO USE 2135 

institution’s] significant counterparties; a list of entities with rights 
to collateral backing the [financial institution’s] existing obligations; 
a list of any cross-guarantees linked to security agreements; detailed 
information regarding the [financial institution’s] ownership structure; 
and “any other information that the [Federal Reserve Board and 
FDIC] jointly require by rule or order.”151 

The purpose is to articulate how an institution can be wound down and 
liquidated in ways that avoid contagion to the rest of the financial system and 
minimize government support. In crafting resolution plans, drafters must 
remember that a financial institution must preserve its core business lines long 
enough for management and regulators to unwind activities in a relatively 
orderly manner.152 

Financial institutions face significant costs if they fail to produce “credible” 
living wills to regulators, which also incentivizes these firms to rationalize their 
structures and operations in ways that are more easily tracked, reported, and 
potentially liquidated. If a financial institution fails to submit a credible living 
will within a certain time frame, the Federal Reserve Board and FDIC can 
jointly decide to (a) limit a financial institution’s operations and activities or 
(b) subject a financial institution to heightened liquidity, capital, or leverage 
standards until a credible plan is produced. The Federal Reserve Board and 
FDIC can take further action and compel a financial institution to divest certain 
business lines and assets to facilitate resolvability if a financial institution fails 
to produce a credible living will within two years of its initial, not credible 
resolution plan.153 In short, financial institutions take resolution planning 
very seriously, and so do the banking agencies. Table A1 in the Appendix 
shows the lengths to which the federal banking agencies have implemented 
Titles I and II of the Dodd–Frank Act over the past fifteen years. 

E. SUBMISSIONS OF LIVING WILLS 

Which institutions have had to submit these plans to the FDIC? From July 
2012 to December 2023, the FDIC collected a total of 914 resolution plans 
from 163 different financial institutions. The FDIC and Federal Reserve created 
a staggered schedule for the covered financial institutions to submit their 
plans. The so-called “first wave” of filings were submitted in 2012 by the eleven 
largest U.S. and foreign banking organizations doing business in the United 
States with assets above $250 billion.154 The next group, the “second wave” of 
four banks with assets between $100 billion and $250 billion, were required 
to submit their first plans by the end of 2013.155 Initially, the FDIC and Federal 

 

 151. CARPENTER, supra note 9, at 6; see also Seal, supra note 74, at 186.  
 152. Seal, supra note 74, at 187. 
 153. CARPENTER, supra note 9, at 6. 
 154. Id. at 9. 
 155. Id. 
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Reserve required all institutions to submit annually but have since relaxed the 
frequency for various types of institutions.156 Now, the most complex banks 
file every other year, and other large domestic and foreign banking organizations 
file every three years, with a third group of smaller firms filing abbreviated 
resolution plans every three years as well.157 

Figure 3: Number of Resolution Plan Filings Per Year 

Given the staggered schedule and changes in filing frequency for different 
groups of banks, the number of submissions has varied widely from year to 
year. As shown in Figure 3,158 living will submissions peaked a few years after 
they were introduced, with a combined total of 175 submissions per year in 
2014 and 2015. (Some financial institutions had to submit more than one 
resolution plan depending on their subsidiaries.) Submissions then declined 
beginning in 2016, with smaller spikes in 2018 and 2022. The lowest year for 
submissions was 2020, when only four banks submitted plans. In 2023, the 
last year of data, only nine banks submitted 165(d) plans, and ten banks 
submitted a similar type of plan for covered insured depository institutions. 

 

 156. Lalita Clozel & Liz Hoffman, Fed Moves to Ease Living Wills, Allowing Large Banks to File 
Wind-Down Plans Less Frequently, WALL ST. J. (Apr. 8, 2019, 8:11 PM), https://www.wsj.com/article 
s/fed-expected-to-ease-living-wills-allowing-large-banks-to-file-wind-down-plans-less-frequently-11 
554731689 (on file with the Iowa Law Review). 
 157. Living Wills (or Resolution Plans), BD. GOVERNORS FED. RSRV. SYS., https://www.federalres 
erve.gov/supervisionreg/resolution-plans.htm [https://perma.cc/NSQ4-7B7F]. 
 158. See FDIC and Financial Regulatory Reform – Title I and IDI Resolution Planning, FED. DEPOSIT 

INS. CORP., https://www.fdic.gov/resolutions/fdic-and-financial-regulatory-reform-title-i-and-idi-
resolution-planning [https://perma.cc/F6B8-WFKR]. This chart shows the total number of both 
“165(d)” and “covered insured depository institution” (“CIDI”) plans filled in each year. Id. 
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Submitting resolution plans was a costly endeavor for both banks and 
their regulators. Bankers, lawyers, and regulators have invested countless hours 
in constructing the Dodd–Frank resolution infrastructure. An early analysis 
by the U.S. Government Accountability Office found that filing living wills 
required “considerable internal staff resources.”159 The report assessed the 
first three years of filings. By 2014, most filers had established teams of full-time 
employees to work on resolution planning, but employees across the firm had 
become involved in preparation and review. The report found that “[t]he 
number of work hours spent annually . . . rang[ed] from 55,000 work hours to 
about 1 million work hours.”160 The annual costs of preparing plans ranged 
from $500,000 to $105 million.161 Fees paid to outside consultants and attorneys 
were as high as $25 million.162 The regulators also incur a cost; the FDIC spent 
over $3 million per year related to living wills analysis, and the Federal Reserve 
had assigned 144 staff to assess plans in 2015.163 

III. FICTIONAL TALES IN LIFE AND DEATH 

With the technical building blocks in place, this Part critically examines 
the resolution regime. Sections III.A and III.B advance the first critique 
referenced in this Article’s introduction: The resolution regime is a 
microprudential tool that is best suited for mitigating idiosyncratic risk. It is 
not a macroprudential tool that can mitigate systemic risk. To be more 
precise, “microprudential regulation focuses on financial institutions, while 
macroprudential regulation emphasizes the financial system as a whole.”164 
The former seeks to ensure the viability of an individual institution. The latter 
aims to bolster the resilience of the entire financial system. The implicit 
assumption, which bears stating explicitly, is that improving the stability of 
individual financial institutions will not necessarily improve the stability of the 
financial system as a whole. 

The purpose of having a resolution regime like the one in the Dodd–Frank 
Act is to make individual institutions “safe to fail.”165 When might a too-big-to-
fail institution safely fail in reality? The answer is when the financial shock is 
idiosyncratic instead of systemic, as argued in Section III.C. Here’s a simple 
 

 159. U.S. GOV’T ACCOUNTABILITY OFF., GAO-16-341, RESOLUTION PLANS: REGULATORS HAVE 

REFINED THEIR REVIEW PROCESSES BUT COULD IMPROVE TRANSPARENCY AND TIMELINESS 53 (2016); 
see also infra Table A1 (listing the numerous rules related to resolution plans from the relevant 
regulators). 
 160. Id. 
 161. Id. 
 162. Id. 
 163. Id. at 50–52. 
 164. Kress & Zhang, supra note 14, at 578; see also Anna Gelpern & Adam J. Levitin, Considering 
Law and Macroeconomics, 83 LAW & CONTEMP. PROBS. i, vii (2020) (describing “macroprudential” 
regulation). 
 165. BARR et al., supra note 1, at 1078 (quoting THOMAS F. HUERTAS, SAFE TO FAIL: HOW 

RESOLUTION WILL REVOLUTIONISE BANKING (2014)). 
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analogy to illustrate the insight: Imagine an entire neighborhood on fire. 
Saving one or two houses will not stop the fire; the entire neighborhood needs 
to be saved with a system-wide response. However, imagine a second scenario 
in which only a single house is on fire. Putting out the fire at that one house 
might be enough to prevent the fire from consuming the entire neighborhood. 
Said differently, the second scenario is one in which a single financial institution 
has a unique business model, and the financial shock impacts only that one 
institution. This is where the Dodd–Frank resolution regime might be successful. 
It is a microprudential tool that could be used to prevent an idiosyncratic shock 
from spreading. 

A. MICROPRUDENTIAL, NOT MACROPRUDENTIAL 

Before examining historical case studies, this Section briefly reviews more 
technical economic theory to explain the differences between microprudential 
regulation and macroprudential regulation. This distinction is important 
because it teaches us when the Dodd–Frank resolution tool could be up to  
the task versus when it should be left in the toolbox unused. In short, a 
microprudential regulatory tool can be used to mitigate idiosyncratic risk, 
whereas a macroprudential tool is best used to address systemic risk.166 

As described by economist Claudio Borio well before the Global Financial 
Crisis, two critical assumptions undergird the economic models on which 
microprudential regulation is based. First, microprudential regulation presumes 
that shocks to the financial system are “exogenous”—that is, they materialize 
from outside the system.167 Examples of exogenous shocks that might destabilize 
a bank include a recession or a natural disaster.168 Second, microprudential 
regulation utilizes a “partial equilibrium” analysis that asks what happens to  
a single institution while holding everything else constant. Imagine squeezing 
a semi-inflated balloon and observing that one side of the balloon is flatter 
while not taking into account that air has migrated to the other side of the 
balloon. Similarly, a microprudential approach takes into account the causes 
and consequences of an individual firm’s potential insolvency but ignores 
spillover effects and the behavior of other market participants. At its core, 
microprudential regulation rests on the belief that maintaining the safety and 

 

 166. See Dan Awrey & Kathryn Judge, Why Financial Regulation Keeps Falling Short, 61 B.C. L. 
REV. 2295, 2344–45 (2020); see also Anna Gelpern, Financial Crisis Containment, 41 CONN. L. REV. 
1051, 1062–69 (2009) (comparing microprudential and macroprudential tools in the context of 
crisis containment). 
 167. See Claudio Borio, Towards a Macroprudential Framework for Financial Supervision and 
Regulation? 3 (Bank for Int’l Settlements, Working Paper No. 128, 2003), https://www.bis.org/p 
ubl/work128.pdf [https://perma.cc/KZ6U-MZSB] (“[T]he microprudential approach assumes 
that risk can be taken as exogenous.”). 
 168. See generally Robert F. Engle, David F. Hendry & Jean-Francois Richard, Exogeneity, 51 
ECONOMETRICA 277 (1983) (discussing the concept of exogeneity). 
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soundness of individual institutions necessarily leads to stability of the system 
as a whole. 

In contrast to microprudential models, macroprudential models adopt 
different assumptions such as “endogenous” shocks—ones that originate from 
within the financial system. In addition, macroprudential models recognize that 
the financial system operates in a “general equilibrium,” and therefore tries 
to account for negative externalities triggered through interconnectedness, 
contagion, fire sales, and herd behavior. In other words, a macroprudential 
approach examines the whole balloon, not just part of it. The resolution 
framework created by the Dodd–Frank Act fits into the microprudential bucket. 
Title I and Title II operate on assumptions of exogenous shocks and partial 
equilibrium. When a single large financial firm is in distress, they are the 
solution. The resolution tool is best suited for mitigating idiosyncratic risk that 
has not yet spread through the entire system. 

B. CONFIDENCE DURING FINANCIAL CRISES 

With the economic theory established, we can see why systemic risk requires 
a macroprudential response. We do so by using three case studies that span a 
century of U.S. financial history. Each case study demonstrates that a system-
wide crisis requires a proper system-wide response. 

1. 1933 Bank Holiday 

Approximately nine thousand banks failed in the years leading up to the 
1933 bank holiday—that is, a temporary nationwide closure of banks—declared 
by former President Franklin D. Roosevelt when he took office.169 Confidence 
in the financial system was close to nonexistent.170 When a third of the banking 
sector fails, it’s hard to know which banks are still “good.”171 As described by 
financial historians Peter Conti-Brown and Sean Vanatta, FDR’s predecessor, 
President Herbert Hoover, had failed miserably in his attempts to restore trust 
in the banking system with public remarks.172 How was FDR able to turn things 
around? What was the missing puzzle piece? Restoring confidence in the 
financial system requires a credible system-wide response. 

 

 169. See Gary Richardson, Categories and Causes of Bank Distress During the Great Depression, 
1929–1933: The Illiquidity Versus Insolvency Debate Revisited, 44 EXPLS. ECON. HIST. 588, 606 (2007); 
Franklin D. Roosevelt, Fireside Chat on Banking (Mar. 12, 1933) (transcript available at https:// 
www.presidency.ucsb.edu/documents/fireside-chat-banking [https://perma.cc/4DDN-7CD4]). 
 170. See AMOS KIEWE, FDR’S FIRST FIRESIDE CHAT: PUBLIC CONFIDENCE AND THE BANKING 

CRISIS 14–15 (2007). 
 171. See generally Harald Uhlig, A Model of a Systemic Bank Run, 57 J. MONETARY ECON. 78 
(2010) (explaining that there are higher discounts if there are a greater number of financial 
institutions in trouble). 
 172. Peter Conti-Brown & Sean H. Vanatta, The Logic and Legitimacy of Bank Supervision: The 
Case of the Bank Holiday of 1933, 95 BUS. HIST. REV. 87, 90 (2021). 
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On March 10, 1933, Roosevelt issued an order establishing the procedure 
for reopening the banks. According to Conti-Brown and Vanatta, “[n]ational 
and state-chartered banks that were [Federal Reserve] members would submit 
applications to their local Federal Reserve Bank. The reserve banks, in 
consultation with the chief examiners from the comptroller’s office, would then 
evaluate each application.”173 Regulators and supervisors did not pick the most 
disastrous banks to examine. In fact, they did not pick any subset of banks. 
The key to FDR’s approach was stress testing the entire banking system. 

At the same time, Congress passed the Banking Act of 1933, which created 
the FDIC and established deposit insurance.174 Compared to an institution-
by-institution regulatory regime (i.e., a microprudential tool), deposit insurance 
is the prototypical example of a macroprudential tool.175 Deposit insurance 
covers every insured depository institution at all times, which means it reduces 
the probability of depositor runs across the board. Moreover, deposit insurance 
is also what makes the current FDIC resolution regime work, as it provides 
confidence.176 Recall that the FDIC can resolve failing banks like clockwork: 
It takes the bank into receivership on Friday and reopen operations on Monday 
morning.177 The agency is able to do so because depositors at the failing bank 
do not withdraw every penny from their accounts. They trust the government’s 
guarantee. Otherwise, if depositors kept withdrawing their money, there would 
be no banks left to reopen on Monday morning. 

2. The Global Financial Crisis 

Economic growth during the early 2000s was disrupted to a massive 
degree by the Global Financial Crisis. Yet again, the successful approach was 
not a firm-level response. Over the span of two years, the government marshalled 
a series of responses, which initially targeted individual firms but evolved to 
support the entire system. 

Soon after signs of stress emerged in both the housing market and the 
broader economy, the Federal Reserve responded by deploying its traditional 
monetary policy tools and began lowering interest rates in September 2007.178 
When interest rate cuts proved to be ineffective, the Federal Reserve announced 

 

 173. Id. at 108. 
 174. Banking Act of 1933, Pub. L. No. 73-66, 48 Stat. 162 (1933). 
 175. Cf. MORGAN RICKS, THE MONEY PROBLEM: RETHINKING FINANCIAL REGULATION 216–18 
(2016) (arguing that it is a mistake to view deposit insurance as “mostly about protecting small 
account holders”). 
 176. See DAN AWREY, BEYOND BANKS: TECHNOLOGY, REGULATION, AND THE FUTURE OF MONEY 
89–93 (2024) (describing the deposit insurance framework “as engineering something of a 
confidence game”). 
 177. BARR et al., supra note 1, at 1045. 
 178. Robert Rich, The Great Recession, FED. RSRV. HIST. (Nov. 22, 2013), https://www.federalr 
eservehistory.org/essays/great-recession-of-200709 [https://perma.cc/6Y99-RGWP]. 
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the establishment of the Term Auction Facility (“TAF”) in December 2007.179 
Through the TAF, the central bank directly auctioned funds to sound financial 
institutions, helping banks to overcome any perceived stigma of borrowing 
from the Federal Reserve’s discount window.180 However, these initial programs 
did little to stem the crisis, so the Federal Reserve had to use its lending 
authority under section 13(3) of the Federal Reserve Act to set up six facilities 
in order to protect entire markets rather than individual institutions.181 For 
example, the Term Securities Lending Facility (“TSLF”) began promoting 
liquidity in the Treasury and other collateral markets by lending Treasury 
securities held by the Federal Reserve for a term of one-month using an 
auction process.182 

Then the entire financial system collapsed in September 2008 following 
the failure of Lehman Brothers. Shockwaves caused a money market fund to 
“break the buck,” meaning that holders could not redeem their shares at the 
usual $1 share price (think: bank run).183 To shore up the multi-trillion-dollar 
money market fund ecosystem, the Federal Reserve established the Asset-Backed 
Commercial Paper Money Market Mutual Fund Liquidity Facility (“AMLF”) 
to finance purchases of high quality asset-backed short term debt, known as 
commercial paper, that money market funds wanted to sell in order to meet 
redemption requests.184 A month later, the Federal Reserve went a step further 
and began purchasing commercial paper directly from eligible companies via 
the Commercial Paper Funding Facility.185 To complement the AMLF, the 

 

 179. Press Release, Bd. of Governors of the Fed. Rrsv. Sys., Federal Reserve and Other Central 
Banks Announce Measures Designed to Address Elevated Pressures in Short-Term Funding 
Markets (Dec. 12, 2007), https://www.federalreserve.gov/newsevents/pressreleases/monetary2 
0071212a.htm [https://perma.cc/K8KA-BBNE]. 
 180. Olivier Armantier, Sandra Krieger & James McAndrews, The Federal Reserve’s Term Auction 
Facility, 14 FED. RSRV. BANK N.Y.: CURRENT ISSUES ECON. & FIN. 1, 4 (2008). The Federal Reserve’s 
discount window is a standing facility authorized under section 10(b) of the Federal Reserve Act. 
12 U.S.C. § 347b. An individual bank that is solvent but facing a liquidity shortage may obtain a 
loan from the central bank, which operates as the lender of last resort. See Discount Window 
Lending, BD. GOVERNORS FED. RSRV. SYS. (Dec. 31, 2025), https://www.federalreserve.gov/regref 
orm/discount-window.htm [https://perma.cc/RC4V-DYKU]. 
 181. BD. OF GOVERNORS OF THE FED. RSRV. SYS., OFF. OF INSPECTOR GEN., THE FEDERAL 

RESERVE’S SECTION 13(3) LENDING FACILITIES TO SUPPORT OVERALL MARKET LIQUIDITY: FUNCTION, 
STATUS, AND RISK MANAGEMENT 3 (2010). 
 182. Term Securities Lending Facility, BD. GOVERNORS FED. RSRV. SYS. (Feb. 5, 2010), https://ww 
w.federalreserve.gov/monetarypolicy/tslf.htm [https://perma.cc/675Y-DADT]. 
 183. Patrick E. McCabe, The Cross Section of Money Market Fund Risks and Financial Crises 1 (Fed. 
Rsrv. Bd., Working Paper No. 51, 2010). 
 184. Press Release, Bd. of Governors of the Fed. Rrsv. Sys., Federal Reserve Board Announces 
Two Enhancements to Programs to Provide Liquidity to Markets (Sept. 19, 2008), https://www.fe 
deralreserve.gov/newsevents/pressreleases/monetary20080919a.htm [https://perma.cc/RDL2-U 
3SW]. 
 185. Commercial Paper Funding Facility (CPFF), BD. GOVERNORS FED. RSRV. SYS. (Mar. 18, 2010), 
https://www.federalreserve.gov/regreform/reform-cpff.htm [https://perma.cc/P6GV-H2L6]. 
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central bank opened the Money Market Investor Funding Facility (“MMIFF”).186 
These emergency facilities proved highly effective in calming the panic as they 
acted as a backstop to an entire sector (viz., the multi-trillion-dollar money market 
fund sector) as opposed to providing liquidity to individual institutions. In sum, 
the lesson learned from this alphabet soup of emergency lending facilities is 
that the most successful U.S. government interventions were market-wide and 
not focused on a particular subset of troubled institutions. 

3. 2023 Banking Panic 

In contrast to the U.S. government’s response during the financial crisis 
that took months to set up, the Federal Reserve and FDIC moved quickly in 
2023 to support the banking system. The run on SVB started on a Wednesday, 
escalated on Thursday, and ended on Friday when state and federal regulators 
stepped in and closed the bank.187 By Sunday, the Federal Reserve and FDIC 
announced that all deposits—including uninsured depositors—at SVB, as well 
as those at Signature Bank, would be fully protected.188 Protecting these 
depositors required the FDIC to use more than $20 billion from the Deposit 
Insurance Fund.189 Compare this figure to the typical annual drawdown of 
roughly $1 billion or less.190 

Although Signature Bank and SVB were the only banks to fail (at least 
initially), they weren’t the only banks with uncertain futures.191 Other banks 
were exposed to the same types of unrealized losses caused by rising interest 

 

 186. Press Release, Bd. of Governors of the Fed. Rrsv. Sys., Federal Reserve Announces the 
Creation of the Money Market Investor Funding Facility (MMIFF) (Oct. 21, 2008), https://www.f 
ederalreserve.gov/newsevents/pressreleases/monetary20081021a.htm [https://perma.cc/8CE 
5-455A]. 
 187. Candice Choi, The Banking Crisis: A Timeline of Key Events, WALL ST. J. (May 11, 2023, 
8:56 PM), https://www.wsj.com/articles/bank-collapse-crisis-timeline-724f6458 (on file with the 
Iowa Law Review). 
 188. Press Release, U.S. Dep’t of the Treasury, Bd. of Governors of the Fed. Rrsv. Sys. & Fed. 
Deposit Ins. Corp., Joint Statement by Treasury, Federal Reserve, and FDIC (Mar. 12, 2023), 
https://www.federalreserve.gov/newsevents/pressreleases/monetary20230312b.htm [https:// 
perma.cc/BV9R-L2S4]. 
 189. Press Release, Fed. Deposit Ins. Corp., First–Citizens Bank & Trust Company, Raleigh, 
NC, to Assume All Deposits and Loans of Silicon Valley Bridge Bank, N.A., from the FDIC (Mar. 
26, 2023), https://www.fdic.gov/news/press-releases/2023/pr23023.html [https://perma.cc/ 
5D9M-74ST]. 
 190. Drawdowns were roughly $1 billion or less for fifteen of the last twenty-one years of 
available data. See Statistics at a Glance, FED. DEPOSIT INS. CORP. (Sept. 30, 2025), https://www.fdic. 
gov/quarterly-banking-profile/statistics-glance-historical-trends-third-quarter-2025-pdf.pdf [http 
s://perma.cc/DHA7-J79T]. 
 191. Nick Timiraos, Why the Banking Mess Isn’t Over, WALL ST. J. (Apr. 23, 2023, 5:30 AM), 
https://www.wsj.com/articles/why-the-banking-mess-isnt-over-eb075a2f (on file with the Iowa 
Law Review). 
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rates.192 To backstop the entire banking system, the Federal Reserve launched 
the Bank Term Funding Program (“BTFP”) on the same day that it announced 
that even the uninsured deposits at Signature Bank and SVB would be 
protected.193 The BTFP fulfilled a crucial purpose: to serve as a lender of last 
resort to the banking system. This emergency lending program made one-year 
term loans to eligible institutions that pledged qualifying assets as collateral.194 
The program worked as intended. Vulnerable banks with unrealized large 
securities losses or high reliance on uninsured deposits relied on the BTFP as 
a key source of funding.195 Although most banks didn’t need to borrow from 
the Federal Reserve, the banks that did were able to meet funding needs during 
the most acute periods of stress.196 The BTFP was wound down one year after 
its announcement, as initially announced.197 

In sum, economic theory and historical experience demonstrate that system-
wide financial panics require system-wide responses that restore confidence 
across the entire market, not firm-by-firm interventions. Microprudential tools 
like resolution regimes may be effective when distress is isolated to a single 
institution, but they are ill-suited to stop contagion once uncertainty spreads and 
market participants begin to question the soundness of the system as a whole. The 
relevant question, then, is not whether microprudential resolution tools have 
value, but under what conditions they can realistically be deployed. 

C. MICROPRUDENTIAL TOOLS TO MITIGATE IDIOSYNCRATIC RISKS 

In this Section, I consider three case studies that involve idiosyncratic 
risk—the type of risk that could be addressed successfully by a microprudential 
resolution regime. The first is an example of an idiosyncratic failure that could 
lead to losses among many counterparties (Continental Illinois). The second 
relates to an idiosyncratic failure that had consequences for a complex system 

 

 192. Recent Bank Failures and the Federal Regulatory Response: Hearing Before the S. Comm. on Banking, 
Housing, and Urban Affairs, 118th Cong. 52–53 (2023) (statement of Martin J. Gruenberg, Chairman, 
Fed. Deposit Ins. Corp.). 
 193. Press Release, Bd. of Governors of the Fed. Rrsv. Sys., Federal Reserve Board Announces 
It Will Make Available Additional Funding to Eligible Depository Institutions to Help Assure 
Banks Have the Ability to Meet the Needs of All Their Depositors (Mar. 12, 2023), https://www.fe 
deralreserve.gov/newsevents/pressreleases/monetary20230312a.htm [https://perma.cc/GP4F-U 
BT8]; Press Release, U.S. Dep’t of the Treasury, Bd. Governors Fed. Rsrv. Sys. & Fed. Deposit Ins. 
Corp., supra note 188. 
 194. Bank Term Funding Program, BD. GOVERNORS FED. RSRV. SYS. (Jan. 24, 2024), https://ww 
w.federalreserve.gov/newsevents/pressreleases/files/monetary20240124a1.pdf [https://perma 
.cc/4HNZ-UWJ2]. 
 195. David Glancy et al., The 2023 Banking Turmoil and the Bank Term Funding Program 3 (Fed. 
Rsrv. Bd., Working Paper No. 045, 2024), https://www.federalreserve.gov/econres/feds/files/2 
024045pap.pdf [https://perma.cc/CS6M-GSHH]. 
 196. Id. at 18. 
 197. Pete Schroeder & Michael S. Derby, Fed to Allow Emergency Bank Lending Program to Expire 
on March 11, REUTERS (Jan. 25, 2024, 9:54 AM), https://www.reuters.com/markets/us/fedallow-
emergency-bank-lending-program-expire-march-11-2024-01-25 [https://perma.cc/AS8N-U6NF]. 
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(Herstatt Bank). The third relates to an idiosyncratic failure that could have led 
to market-wide fire sales (Long-Term Capital Management). The Dodd–Frank 
resolution regime was undoubtedly inspired by these experiences.198 But note 
that the shocks discussed below were specific to individual firms. For example, 
Continental Illinois had an idiosyncratic high-risk business model that was  
not widely replicated. Resolving a troubled financial institution under those 
circumstances is appropriate. It’s a microprudential tool to fix a microprudential 
problem. 

1. Continental Illinois 

The term “too big to fail” was first popularized during the Continental 
Illinois Bank crisis.199 The FDIC and Federal Reserve’s 1984 rescue of the 
seventh largest bank at the time caused former Congressman Stewart McKinney 
to exclaim that “[w]e have a new kind of bank. It is called too big to fail.”200 
But up until a few years before its collapse, an FDIC report noted that “few 
observers would have nominated [Continental Illinois] as the institution that 
would become emblematic of [too big to fail]” due to its long history of 
conservative investments.201 After decades of serving customers in the Chicago 
area, the bank’s management made a series of choices that rocketed the bank 
to becoming the largest lender of commercial and industrial loans in the 
United States.202 Among other strategies for growth, the bank purchased large 
quantities of oil and gas loans from Penn Square Bank, an institution whose 
chairman famously enjoyed “quaffing beer from his cowboy boot while 
entertaining out of town customers.”203 Loans from Penn Square were of dubious 

 

 198. See Howell E. Jackson & Stephanie Massman, The Resolution of Distressed Financial 
Conglomerates, 3 RSF: RUSSELL SAGE FOUND. J. SOC. SCIS. 48, 49 (2017) (“To a person steeped in 
banking policy debates of the 1990s, the emerging policy debates over the Orderly Liquidation 
Authority (OLA) of Title II of the Dodd-Frank Act along with the FDIC’s single-Point-of-entry 
(SPOE) proposal would seem eerily familiar.”). 
 199. Omarova, supra note 23, at 2495; see also Jackson & Massman, supra note 198, at 49 
(“The problem of failed financial conglomerates emerged on the national stage back in 1984, 
when the Federal Deposit Insurance Corporation (FDIC) intervened with an investment in the 
Continental Illinois holding company.”). 
 200. Amy Farber, Historical Echoes: “Too Big to Fail” Is One Big Phrase, FED. RSRV. BANK N.Y.: 
LIBERTY ST. ECON. (Oct. 5, 2012), https://libertystreeteconomics.newyorkfed.org/2012/10/hist 
orical-echoes-too-big-to-fail-is-one-big-phrase [https://perma.cc/X2NG-RCF4] (citing Inquiry into 
Continental Illinois Corp. and Continental Illinois National Bank: Hearing Before the Subcomm. on Fin. 
Insts. Supervision, Regul., & Ins., 98th Cong. 300 (1984) (statement of Rep. Stewart McKinney)). 
 201. Lee Davison, Fed. Deposit Ins. Corp., Continental Illinois and “Too Big to Fail,” in 1 HISTORY 

OF THE EIGHTIES—LESSONS FOR THE FUTURE 235, 236 (1997). 
 202. Id. 
 203. Robert A. Bennett, Penn Square’s Failed Concept, N.Y. TIMES, Aug. 16, 1982, at D4. 
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quality, and that bank would eventually fail, but Continental Illinois’s internal 
control system never caught the extent of these problems.204 

To fund its purchases, Continental relied on money markets instead of 
more stable sources like traditional deposits.205 And of the deposits it did have, 
only fifteen percent were insured by the FDIC.206 After Penn Square failed, 
Continental Illinois increasingly relied on even riskier sources of funding, 
causing its funding costs to increase further. Compared to its peers, Continental 
Illinois’s loans had elevated delinquencies, the bank was less profitable, and 
it had to provision more funds for future losses.207 Rumors began circulating 
on May 7, 1984, that the bank might fail, sparking a run by depositors.208 Within 
ten days, the bank lost about thirty percent of its funding.209 Continental Illinois 
borrowed $3.6 billion from the Federal Reserve’s discount window and $4.5 
billion from a group of sixteen banks, but this proved to be insufficient to stop 
the run.210 

Worried that the run could spread to other banks, the banking regulators 
stepped in with a large assistance package,211 one that could be thought of as 
the spiritual predecessor of Dodd–Frank’s Title II. The FDIC, together with 
other commercial banks, provided $2 billion in capital; a group of twenty-four 
major banks provided more than $5.3 billion of funding; and the Federal 
Reserve committed to meeting Continental Illinois’s liquidity needs.212 The 
FDIC controversially promised to fully protect all depositors and creditors, 
regardless of the deposit insurance limit.213 Importantly, this case study 
demonstrates the success of regulators using a targeted microprudential 
approach in mitigating idiosyncratic risk—one that would be replicated by 
Title II of the Dodd–Frank Act. 

 

 204. Jonathan Rose, Continental Illinois: A Bank that Was Too Big to Fail, FED. RSRV. HIST. (May 
15, 2023), https://www.federalreservehistory.org/essays/continental-illinois [https://perma.cc 
/2JAP-A4F8]. 
 205. Id. 
 206. Mark A. Carlson & Jonathan D. Rose, Can a Bank Run Be Stopped? Government Guarantees 
and the Run on Continental Illinois 5 (Fed. Rsrv. Bd., Fin. & Econ. Discussion Series, Working Paper 
No. 003, 2016), https://www.federalreserve.gov/econresdata/feds/2016/files/2016003pap.pdf 
[https://perma.cc/5KMQ-QUUE]. 
 207. Id. at 6. 
 208. Rose, supra note 204. 
 209. Carlson & Rose, supra note 206, at 1. 
 210. Davison, supra note 201, at 243–44. 
 211. Larry D. Wall & David R. Peterson, The Effect of Continental Illinois’ Failure on the Financial 
Performance of Other Banks, 26 J. MONETARY ECON. 77, 78 (1990). 
 212. Davison, supra note 201, at 244. 
 213. Press Release, Off. of the Comptroller of the Currency, Fed. Deposit Ins. Corp. & Fed. 
Rsrv. Bd., Permanent Assistance Program for Continental Illinois National Bank and Trust Company, 
Chicago, Illinois 1 (May 17, 1984). 
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2. Herstatt Bank 

The failure of Bankhaus Herstatt (“Herstatt Bank”) in Germany in 1974 
sparked more than just financial losses for its shareholders and its counterparties. 
It birthed a new term for a subset of banking risks called “Herstatt risk” and 
was arguably one factor in the emergence of the international framework for 
bank regulation that exists today.214 When it failed, Herstatt Bank was just the 
thirty-fifth largest bank in Germany.215 Despite its small size, the bank had a 
significant foreign exchange business that made large and risky bets on currency 
fluctuations.216 In part due to lax management and little oversight from 
regulators, the bank had suffered losses four times larger than the size of its own 
capital by September 1973.217 After a special audit by the German banking 
authorities, the regulators decided to close the bank in June 1974.218 

Problems for other banks emerged not from what the German regulators 
did but because of when and how they did it. The regulators decided to close 
Herstatt Bank during the middle of the day in Germany but before the U.S. 
markets opened. By this time, Herstatt Bank had already received currency it 
purchased two days earlier, but the bank had not delivered payment for it due 
to time zone differences. This left many financial institutions in the United 
States and other countries fully exposed to a closed bank. In New York, for 
example, the reaction was to hold up payments until the relevant accounts 
were settled. Thus, the bank’s closure started a chain reaction that disrupted 
payment and settlement systems around the world as banks refused to settle 
transactions without further confirmation that they would be paid.219 As a 
result, “Herstatt risk” refers to “settlement risk”—that is, the risk that one 
institution will deliver the currency as promised, but its counterparty will fail 
to uphold its end of the currency-exchange bargain.220 

Under different circumstances, could this catastrophic chain of events 
have been prevented? Perhaps. Timing is crucial, and the exact time at which 
a bank enters resolution has a significant impact on its outstanding liabilities. 
Here, the German authorities closed the bank in the middle of the German 
workday, when waiting would have allowed for the scheduled transactions to 
 

 214. Emmanuel Mourlon-Druol, ‘Trust Is Good, Control Is Better’: The 1974 Herstatt Bank Crisis 
and Its Implications for International Regulatory Reform, 57 BUS. HIST. 311, 328 (2015); see also David 
A. Wishnick, Reengineering Financial Market Infrastructure, 105 MINN. L. REV. 2379, 2400–01 (2021) 
(describing the Herstatt risk and the push in 1996 by a group of international regulators to 
encourage central banks to take measures to reduce settlement risk). 
 215. Natalja v. Westernhagen et al., Bank Failures in Mature Economies 5 (Basel Comm. on 
Banking Supervision, Working Paper No. 13, 2004). 
 216. Id. 
 217. See id. 
 218. Mourlon-Druol, supra note 214, at 322–24. 
 219. Gabriele Galati, Settlement Risk in Foreign Exchange Markets and CLS Bank, BIS Q. REV., Dec. 
2021, at 55, 55 (2002). 
 220. Ian Harrison, Settlement Risk in Foreign Exchange Transactions, 60 RSRV. BANK BULL. 218, 
218 (1997). 
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settle. Predetermining that time in a resolution plan could increase the 
likelihood of a successful stabilization.221 Thus, this is a situation involving 
idiosyncratic risk, and a microprudential tool along the lines of the Dodd–Frank 
resolution regime could have been sufficient to mitigate that risk. 

3. Long-Term Capital Management 

The troubles of Long-Term Capital Management (“LTCM”) were so serious 
that they prompted then-Treasury Secretary Robert Rubin to declare that “the 
world is now experiencing its worst financial crisis in 50 years.”222 LTCM 
started out in 1994 as a hedge fund known for using sophisticated mathematical 
models and employed, among others, two Nobel Prize winners and a former 
Federal Reserve vice chairman.223 During its first four years of existence, LTCM 
generated tremendous profits by exploiting temporary price differences between 
similar types of securities.224 Because each individual trade yielded low returns, 
LTCM borrowed large sums of money and became highly leveraged. By 
September 1998, LTCM had become the largest hedge fund by asset size, 
nearly four times bigger than the next largest hedge fund and also the most 
leveraged.225 The fund’s leverage ratio ultimately increased to more than one 
hundred-to-one.226 

In August 1998, a series of losses resulting from the Asian financial crisis 
and Russia’s sovereign debt default caused LTCM to lose forty-four percent of 
its value.227 Part of LTCM’s problem stemmed from its large off-balance-sheet 
exposures that gave it large positions in numerous markets but made it difficult 
to exit or to wind down those exposures.228 By early September, the fund’s 
losses became public as the fund sought more capital. The Federal Reserve 
Bank of New York became aware of LTCM’s situation after the fund’s manage-
ment reached out for assistance.229 Because LTCM had taken a minimal 
disclosure approach when dealing with lenders and counterparties, the Federal 
Reserve was in the dark about the dangerous scale and scope of the fund’s 
position. Federal Reserve officials decided that unwinding LTCM’s portfolio 

 

 221. THOMAS F. HUERTAS, CTR. FOR EUR. POL’Y STUD. BRUSSELS, EUROPEAN BANK RESOLUTION: 
MAKING IT WORK! 14 (2016). 
 222. Michael Lewis, How the Eggheads Cracked, N.Y. TIMES MAG. (Jan. 24, 1999), https://www. 
nytimes.com/1999/01/24/magazine/how-the-eggheads-cracked.html (on file with the Iowa Law 
Review). 
 223. Michael Fleming & Weiling Liu, Near Failure of Long-Term Capital Management, FED. RSRV. 
HIST. (Nov. 22, 2013), https://www.federalreservehistory.org/essays/ltcm-near-failure [https:// 
perma.cc/VS7M-3KGG]. 
 224. Id. 
 225. Paul L. Lee, Long-Term Capital Management: A Retrospective—Part I, 135 BANKING L.J. 429, 
432 (2018). 
 226. Id. at 433. 
 227. Fleming & Liu, supra note 223. 
 228. Lee, supra note 225, at 430–33. 
 229. Fleming & Liu, supra note 223. 
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through a forced liquidation would have negative effects not just for LTCM’s 
counterparties but also for the broader market.230 

The Federal Reserve Bank of New York began hosting meetings with 
other firms to discuss possible solutions. After various offers and back-and-
forth discussions, a plan emerged in late September. Under the final terms, 
fourteen firms would invest $3.625 billion into LTCM in exchange for ninety 
percent ownership of the fund.231 LTCM’s partners and investors ended up 
suffering major losses and would still be required to run the firm until the 
fund’s positions were wound down.232 By the end of 1999, LTCM finished 
returning the investment.233 Although the Federal Reserve never used its 
lending authority to save LTCM, some commentators criticized the Federal 
Reserve for stretching the “too big to fail” concept to nonbank institutions.234 
Nevertheless, the case study shows that a targeted government intervention 
can work in mitigating idiosyncratic risk. 

* * * 

Not all financial regulatory tools must address systemic risk. There is a 
time and place for everything, and so it is wholly appropriate to have a resol-
ution regime on standby to deal with the individual failures of large institutions 
(i.e., to mitigate idiosyncratic risk). Think of having multiple tools in the tool 
kit. This resolution regime could still be a useful tool, but only if used for the 
right job. But, as the next Part demonstrates, the tools are only effective if used. 
If regulators are unwilling to use them, then they become irrelevant, and the 
future investors and depositors will behave as if they are irrelevant. Thus, the 
next Part pivots from the substantive evaluation to the procedural evaluation, 
noting that lived experience adds a sobering data point. 

IV. REGULATORY REALITY DURING CRISES 

This Part is where our second critique appears: Even if the resolution 
regime mitigates idiosyncratic risk, regulators are unlikely to use it. Section 
IV.A observes that, during a financial panic, it is often hard to differentiate 
between idiosyncratic risk and systemic risk. Uncertainty is high, and regulators 
do not have all relevant information, especially if events are unfolding quickly. 

 

 230. Private-Sector Refinancing of the Large Hedge Fund, Long-Term Capital Management: Hearing 
Before the H. Comm. on Banking & Fin. Servs., 105th Cong. (1998) (statement of Alan Greenspan, 
Chairman, Bd. of Governors of the Fed. Rsrv. Sys.). 
 231. Fleming & Liu, supra note 223. 
 232. Id. 
 233. U.S. GEN. ACCT. OFF., GAO-00-67R, RESPONSES TO QUESTIONS CONCERNING LONG-TERM 

CAPITAL MANAGEMENT AND RELATED EVENTS 3 (2000). 
 234. Stephen Slivinski, Too Interconnected to Fail?: The Rescue of Long-Term Capital Management, 
REGION FOCUS, Summer 2009, at 34, 36 (2009), https://www.richmondfed.org//media/richmo 
ndfedorg/publications/research/econ_focus/2009/summer/pdf/economic_history.pdf [https 
://perma.cc/7CZ7-GZMX]. 
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Knowing that system-wide financial collapse can cause broader economic 
devastation, regulators will lean toward using tried-and-true approaches like 
bailouts. And that is precisely what happened.235 

Sections IV.B and IV.C present, in detail, the revealed preferences (i.e., 
the actions instead of the words said in advance) of regulators in the United 
States and Switzerland, respectively, during the spring of 2023. The analysis 
begins with the sudden demise of SVB in the United States and the ensuing 
panic that also caused the failure of Credit Suisse in Switzerland. Instead of 
using the resolution regime, senior U.S. government authorities skipped 
straight to bailing out SVB’s uninsured depositors and putting a safety net 
under the entire U.S. banking system. In Switzerland, another country with 
sophisticated financial regulators, senior government officials bailed out a 
failing Credit Suisse instead of employing their resolution regime. Through 
their actions, regulators revealed that, even if the resolution regime could 
have prevented the failure of a single financial institution from causing broader 
problems, they were too scared to use it. They were afraid of the downside risk 
of conditions worsening to the point where a financial crisis was inevitable. 

With this in mind, Section IV.D presents a modest proposal to address 
this procedural defect, specifically by changing the regulatory thresholds so 
that regulators can practice using the resolution tool kit when the stakes are 
lower, thereby building more competency and credibility. Finally, Section 
IV.E wraps up by examining, and rebutting, a common refrain that requiring 
large financial institutions to prepare for the resolution process could lead to 
better substantive outcomes. The idea is that the burdensome preparatory 
process acts as a tax on the institution’s size and complexity, thereby leading 
to better governance and safer institutions. However, as described below, that 
implied tax is unlikely to have any bite given the repeated nature of the process 
and the general credibility issues surrounding the resolution framework. 

A. WHAT HAPPENS DURING A CRISIS? 

It’s often difficult to distinguish idiosyncratic risk from systemic risk when 
bad news first spreads. Consider, once more, what occurred in the U.S. banking 
sector during the spring of 2023. In Figure 4 below, the vertical axis reflects 
the ratio of uninsured deposits to total deposits at a given bank. The higher the 
ratio, the more susceptible a bank is to a run by jittery depositors. The 
horizontal axis shows the share of the bank’s assets tied up in held-to-maturity 
(“HTM”) assets, such as long-dated Treasury securities that were losing value 
because of the Federal Reserve’s recent interest rate, increases. SVB, shown in 
the red dot, was the worst offender by far. The bank had an uninsured deposit 
ratio of over ninety percent, and over forty percent of its assets were HTM and 
losing value with each interest rate hike. 

 

 235. See Levitin, supra note 26, at 439 (warning that “[t]he financial Ulysses cannot be bound 
to the mast”). 
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Figure 4. Mid-Sized U.S. Banks, by Uninsured Deposit Ratio and HTM 
Share, as of December 31, 2022 

After investors and depositors realized that SVB was essentially insolvent 
given its Treasury losses, they ran on the bank with unprecedented speed. Its 
equity prices plummeted, and its deposits flowed to other banks that were 
perceived to be safer. Was this idiosyncratic risk, or was this systemic risk? Looking 
at where the SVB dot is in the above figure, one might think idiosyncratic risk. 
The bank’s financial position was unique, a potentially great candidate for 
trying out the Dodd–Frank resolution tools. But over the span of a couple of 
days, runs had started to materialize at other banks of similar size as uninsured 
depositors began asking: “Is our bank next?” 

Herein lies the issue, which inspired this Article’s title. Let’s assume that 
the Dodd–Frank resolution regime is the perfect microprudential tool for 
mitigating an idiosyncratic shock and preventing the shock from spreading 
more broadly through the financial system. In real time, as a panic begins, it’s 
hard to tell what’s an idiosyncratic shock versus what’s an aggregate shock. Policymakers 
have imperfect information, and concerns are flooding in seemingly every 
hour. Yes, SVB’s business model was indeed unique. No other bank of that 
size had such a high degree of uninsured deposits, so many large tech clients, 
and substantial balance sheet unrealized losses from holding Treasury sec-
urities. On the other hand, the Federal Reserve’s interest rate hikes amounted  
to a sector-wide shock. Every bank’s Treasury portfolio was affected. In this 
environment, what’s the optimal policy response? Do policymakers employ 
the tried-and-true “bailouts” to stop contagion? Or do they attempt to use an 
untested microprudential tool that may end up being insufficient? 

On top of the economic uncertainty, there is near-constant pressure 
applied by stakeholders during a panic. In the case of SVB, many politically 
connected billionaires openly called for a bailout. David Sacks, a co-founder 
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of PayPal and now President Donald Trump’s “AI and crypto czar,” tweeted 
the following on March 10, 2023: “Where is Powell? Where is Yellen? Stop this 
crisis NOW. Announce that all depositors will be safe. Place SVB with a Top 4 
bank. Do this before Monday open or there will be contagion and the crisis 
will spread.”236 Similarly, Bill Ackman, a billionaire hedge fund manager, called 
on the U.S. government to bail out SVB.237 Just as there are “no atheists in 
foxholes,” there are “no libertarians in financial crises.”238 Parties who have 
substantial amounts of money at stake prefer the certainty associated with a 
government bailout. And if the parties are sufficiently wealthy and connected, 
they can make their voices heard and call the right officials in the White House. 

Thus, given the high economic cost of “getting it wrong” as well as pressure 
from many politically connected constituents, it becomes clear why the 
resolution regime is flawed in process as well as in substance. Testing a new, 
never-before-used microprudential tool in the midst of a panic is essentially 
asking for the impossible. And this is precisely how events unfolded in both 
the United States and Switzerland during the spring of 2023. 

B. BAILOUTS IN THE UNITED STATES 

The failure of SVB sparked a sudden panic and prompted the federal 
government to provide emergency support to prop up the entire banking 
sector.239 Importantly, SVB had submitted a living will in 2022, which read in 
relevant part: 

In 2021, SVB’s total assets exceeded this $100 billion threshold for 
the first time, and it is therefore required to develop and submit its 
first Resolution Plan to the FDIC in 2022. The present Resolution 
Plan contemplates the unlikely event of material financial distress or 
failure of SVB. The Resolution Plan provides multiple alternatives for 
an FDIC resolution of SVB, including a whole-bank purchase and 
assumption sale or the disposition of specific franchise components. 

 

 236. David Sacks (@DavidSacks), X (Mar. 10, 2023, 2:36 PM), https://x.com/DavidSacks/st 
atus/1634292056821764099 [https://perma.cc/HED4-DEZ4]; Trump Appoints Former PayPal 
Exec David Sacks as AI and Crypto Czar, REUTERS (Dec. 6, 2024, 1:38 PM), https://www.reuters.com 
/world/us/trump-appoints-former-paypal-coo-david-sacks-ai-crypto-czar-2024-12-06 [https://pe 
rma.cc/7RU2-G35C]. 
 237. Bill Ackman (@BillAckman), X (Mar. 9, 2023, 9:08 PM), https://x.com/BillAckman/st 
atus/1634028534107602944 [https://perma.cc/UHZ3-S3BA]. 
 238. Jeffrey Frankel, “No Atheists in Foxholes.”? No Libertarians in Financial Crises, BELFER CTR. 
FOR SCI. & INT’L AFFS. (July 17, 2008), https://www.belfercenter.org/publication/no-atheists-fo 
xholes-no-libertarians-financial-crises [https://perma.cc/X2QM-22CB]. 
 239. See Nick Timiraos & Andrew Ackerman, Regulators Face Urgent Task to Stem Spread from 
Silicon Valley Bank, WALL ST. J. (Mar. 12, 2023, 4:09 PM), https://www.wsj.com/finance/banking 
/silicon-valley-bank-fallout-poses-new-risks-for-markets-fed-81d1617a (on file with the Iowa Law 
Review); Ramishah Maruf, Takeaways from America’s Second-Largest Bank Failure, CNN BUS. (Mar. 
11, 2023, 6:42 AM), https://www.cnn.com/2023/03/11/business/svb-collapse-roundup-takeaw 
ays/index.html [https://perma.cc/55VW-TL8Y]. 
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SVB believes that the Resolution Plan would permit the FDIC to 
facilitate an efficient and orderly resolution of the Bank in a way that 
preserves value and minimizes disruption.240 

On paper, the resolution plan contained “multiple” channels through 
which regulators could have resolved SVB without a bailout and “in a way that 
preserves value and minimizes disruption.” Yet government regulators still 
resorted to break-glass emergency measures when the “unlikely event of 
material financial distress or failure” occurred. 

The acute panic at SVB began on Wednesday, March 8, 2023, when the 
bank announced it needed to raise funds to cover billions of dollars in 
losses.241 Over the course of the next few days, depositors rushed to withdraw 
billions in deposits.242 Because SVB was a California state-chartered bank, the 
California Department of Financial Protection and Innovation closed the bank 
and then appointed the FDIC as the receiver.243 The FDIC decided to set up 
a “bridge bank” and transferred all deposits, both insured and uninsured, to 
this newly created, FDIC-operated bank.244 By Sunday evening, the FDIC, 
Federal Reserve, and Treasury had announced a systemic risk exception for 
SVB (as well as for Signature Bank, another institution that failed).245 Recall 
that this exception permits the federal government to protect uninsured, in 
addition to insured, depositors.246 To sell the bank, the FDIC entered a 
purchase and assumption agreement with First-Citizens Bank, a relatively 
small bank based in North Carolina, where the acquirer would purchase some 
of SVB’s assets and would share some losses with the FDIC.247 The cost of 
SVB’s failure to the FDIC’s deposit insurance fund is estimated to be around 
$20 billion.248 

 

 240. SILICON VALLEY BANK, 2022 COVERED INSURED DEPOSITORY INSTITUTION RESOLUTION 

PLAN: PUBLIC SECTION 3 (Dec. 31, 2021), https://www.fdic.gov/system/files/2024-07/svb-idi-22 
12.pdf [https://perma.cc/2QKX-5LT5]. 
 241. Press Release, Silicon Valley Bank, SVB Financial Group Announces Proposed Offerings 
of Common Stock and Mandatory Convertible Preferred Stock (Mar. 8, 2023), https://ir.svb.co 
m/news-and-research/news/news-details/2023/SVB-Financial-Group-Announces-Proposed-Off 
erings-of-Common-Stock-and-Mandatory-Convertible-Preferred-Stock/default.aspx [https://per 
ma.cc/XQE3-Q56Z]. 
 242. Choi, supra note 187. 
 243. Press Release, Fed. Deposit Ins. Corp., FDIC Acts to Protect All Depositors of the Former 
Silicon Valley Bank, Santa Clara, California (Mar. 13, 2023), https://www.fdic.gov/news/press-r 
eleases/2023/pr23019.html [https://perma.cc/Q7H2-3ARG]. 
 244. Id. 
 245. Press Release, U.S. Dep’t. of the Treasury, Bd. of Governors of the Fed. Rsrv. Sys. & Fed. 
Deposit Ins. Corp., supra note 188. 
 246. See supra Section I.C. 
 247. Press Release, Fed. Deposit Ins. Corp., supra note 189. 
 248. Id. 
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With assets of approximately $200 billion at the time of its failure, SVB 
was not a very large bank by U.S. standards.249 Given its focus on tech companies, 
it was not particularly interconnected with the broader economy. In theory, 
the distress at SVB presented a perfect opportunity for senior policymakers to 
utilize the tool kit provided by Title I of the Dodd–Frank Act. And, if that 
proved too uncomfortable or uncertain, the FDIC could have utilized Title 
II’s orderly liquidation authority. Notably, Title II does not force the FDIC to 
liquidate a failing institution immediately. Doing so would “repeat the panic 
and contagion caused by Lehman Brothers’s disorderly bankruptcy”250—the 
same disorderly bankruptcy that led to the Great Recession. If the FDIC had 
used its Title II powers during the March 2023 panic, the agency would have 
focused on keeping SVB’s core operations online.251 

The opportunity presented itself, but neither option was used. Instead, to 
boost confidence in the banking sector and to prevent the spread of financial 
contagion, the government resorted to insuring uninsured deposits and 
creating an emergency lending facility to backstop the entire banking sector. 

C. BAILOUTS IN SWITZERLAND 

Fears arising from the collapse of SVB sparked fears of contagion in 
Europe, triggering runs on Credit Suisse in Switzerland.252 As concerns over 
the too-big-to-fail institution mounted, one might believe that Swiss regulators 
would implement the institution’s resolution plan. They did not. Instead, the 
world soon learned that the Swiss authorities had orchestrated a taxpayer-
funded takeover of Credit Suisse by UBS, the other too-big-to-fail Swiss bank. 
The merger marked the final act in a long string of scandals and failures for 
Credit Suisse.253 

Notably, in the years leading up to this crisis, the Swiss Financial Market 
Supervisory Authority (“FINMA”) had developed a resolution strategy that 
involved resolving too-big-to-fail banks via the SPOE strategy discussed 
previously.254 The Swiss did not take this step lightly. Indeed, the international 

 

 249. According to the Federal Financial Institutions Examination Council (“FFIEC”), SVB 
was ranked eighteenth on the list of largest holding companies at year-end 2022. In comparison, 
JPMorgan Chase had over $3.6 trillion in assets at the time. See Large Holding Companies, FED. FIN. 
INSTS. EXAMINATION COUNCIL (Sept. 30, 2025), https://www.ffiec.gov/npw/Institution/TopHo 
ldings [https://perma.cc/6CHF-MSN6] (ranking the largest bank holding companies by total 
assets). 
 250. BARR et al., supra note 1, at 1073. 
 251. See supra Section II.C. 
 252. BASEL COMM. ON BANKING SUPERVISION, REPORT ON THE 2023 BANKING TURMOIL 13 

(2023). 
 253. Johanna Englundh, Credit Suisse’s Demise: A Timeline of Scandal and Failures, MORNINGSTAR 
(Mar. 21, 2023), https://global.morningstar.com/en-ca/stocks/credit-suisse-s-demise-a-timeline 
-of-scandal-and-failures [https://perma.cc/WSR4-KN8T]. 
 254. Focus on the Large Global Swiss Banks, FINMA (2022), https://web.archive.org/web/2024 
1006040903/https://www.finma.ch/en/enforcement/recovery-and-resolution/resolution-rep 
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financial regulatory framework developed and implemented following the 
Global Financial Crisis is called “Basel III” because of the standard-setting that 
the Bank for International Settlements undertook in Basel, Switzerland. In 
other words, this is not a jurisdiction that is unfamiliar with financial regulation. 
If anything, the opposite is true. Switzerland has been at the vanguard in 
pushing for the development of new regulatory regimes. 

A year before Credit Suisse collapsed, FINMA had approved the bank’s 
emergency plans and noted that they were “effective and ready to implement.”255 
In the same report, FINMA highlighted that the fact that the home supervisor 
alone carries out the resolutions is a key advantage of an SPOE.256 Although 
FINMA acknowledged that some work related to valuations and restructuring 
remained outstanding, the regulator recognized the bank’s “continued progress 
towards achieving global resolvability.”257 

Despite resolution being an option on the table—an option that was 
viewed as having received a green light from regulators258—it was not the 
route that Swiss authorities ultimately chose to pursue. FINMA, the Swiss 
National Bank, and the Swiss government went down a more traditional path 
of creating a “takeover” solution by UBS and providing liquidity assistance 
from the Swiss government, potentially risking taxpayer funds.259 The extent of 
the bailout is extraordinary, perhaps even mind-blowing. First, when takeover 
talks began, UBS was “reticent” about the deal and would participate only if the 
terms were favorable and it had sufficient access to funds to complete the trans-
action.260 The Swiss National Bank responded with a transfer of $108 billion.261 

Second, UBS flagged the bad assets on Credit Suisse’s balance sheet, as it 
did not want to be on the hook for them.262 The Swiss government offered a 

 

ort/archive/resolution-report/focus-on-the-large-global-swiss-banks [https://perma.cc/ZQ98-T 
67K]; see supra notes 144–47 and accompanying text. 
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Forced UBS to Save Credit Suisse, FIN. TIMES (Mar. 20, 2023), https://www.ft.com/content/3080d3 
68-d5aa-4125-a210-714e37087017 (on file with the Iowa Law Review). 
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Suisse, WALL ST. J. (Aug. 31, 2023, 7:49 AM), https://www.wsj.com/finance/banking/ubs-gets-
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$10 billion insurance policy to cover losses.263 Third, UBS complained that 
Credit Suisse had too much debt and too little equity on its balance sheet.264 
The Swiss government then activated Credit Suisse’s contingent convertible 
bonds and wiped out $17 billion in Credit Suisse’s liabilities (i.e., wiping out 
certain creditors while rescuing shareholders).265 Fourth, UBS wanted 
assurances that it would not be liable for Credit Suisse’s consumer and investor 
regulatory issues.266 The Swiss government again acquiesced and provided the 
corresponding indemnification.267 On top of these sweeteners, the Swiss 
government sidelined the Credit Suisse management in the takeover talks;268 
decided that Credit Suisse shareholders would not get to vote to approve  
or reject the deal;269 threatened with their removal the Credit Suisse board of 
directors, which argued that the terms of the deal might not be the most 
beneficial for Credit Suisse;270 and ultimately waived the application of antitrust 
laws,271 which surely would have been a constraint. After the dust settled, the 
two largest financial institutions in Switzerland were one—and their combined 
balance sheet was roughly equivalent to two hundred percent of Switzerland’s 
GDP.272 One too-big-to-fail institution was acquired by another too-big-to-fail 
institution. 

The Swiss government went through all those mind-bending maneuvers 
to catch a falling Credit Suisse rather than use the prepared resolution plan. 
A postmortem from the Financial Stability Board found that sufficient pre-
paration “had put authorities in a position to conduct a single point-of-entry 
(SPE) resolution, if desired.”273 Moreover, unlike in the United States, the 
panic was truly isolated with Credit Suisse. It was idiosyncratic risk. In the 
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moment, however, Swiss authorities viewed a merger as the best solution 
because it would provide immediate certainty.274 Other cited concerns included 
“possible knock-on effects from imposing losses on shareholders and bailing 
in bondholders; uncertainty about the market and customer acceptance of a 
stand-alone recapitalised entity; and certain execution risks, including the 
mechanics of bail-in.”275 In the end, senior government officials in Switzerland 
walked down the same path as their counterparts in the United States. They 
used tried-and-true bailout packages and left the resolution package untouched. 

D. A MODEST PROPOSAL FOR IMPROVEMENT 

Given the issues discussed in the previous Sections, is it possible to fix the 
procedural defect in the U.S. resolution regime? Probably, and one can do so 
by learning from the legendary boxer–philosopher Mike Tyson, who once 
astutely observed: “Everybody has a plan . . . until they get punched in the 
mouth.”276 Regulators can have the best intentions and the most well-thought-
out plans for resolving too-big-to-fail financial institutions. But once a panic 
arises, plans dissipate, fear takes control, and instincts prevail. To the extent 
that the public and lawmakers still want a credible resolution regime, regulators 
need to start building credibility, and that requires practice and public 
demonstrations of competency.277 

But how can federal financial regulators practice resolving too-big-to-fail 
financial institutions? The answer is to practice resolving almost-too-big-to-fail 
entities and build up from there. Currently, only the largest financial 
organizations are covered by the Dodd–Frank resolution regime. Nobody 
believes that regulators will resolve those in an orderly manner, especially 
after seeing regulators resort to emergency measures to prevent the failure of 
a $200 billion banking organization in 2023 (i.e., SVB). One way to build 
credibility is for Congress to lower the threshold of coverage from $250 

 

 274. Id. at 9. 
 275. Id. at 10–11. 
 276. Morgan Campbell, The Endless Fascination with Mike Tyson, N.Y. TIMES (Aug. 15, 2022), 
https://www.nytimes.com/2022/08/15/sports/mike-tyson-photos.html (on file with the Iowa 
Law Review). 
 277. Cf. Peter Conti-Brown & David A. Wishnick, Technocratic Pragmatism, Bureaucratic 
Expertise, and the Federal Reserve, 130 YALE L.J. 636, 639 (2021) (suggesting, in a different context, 
that the Federal Reserve build expertise by experimenting). But see Allen Iverson, “Practice” Press 
Conference, GENIUS (May 3, 2002), https://genius.com/Allen-iverson-practice-press-conference-a 
nnotated [https://perma.cc/7HHM-6GZP] (“We’re talking about practice. Not a game; not the 
game that I go out there and die for and play every game like it’s my last, not the game, we’re 
talking about practice, man. I mean, how silly is that? We’re talking about practice.”) (emphasis 
omitted). To be clear, financial regulators are not Allen Iverson, who does not need to practice. 
Moreover, this proposal applies specifically to the U.S. regulatory environment. It does not apply 
to Switzerland, where there is zero chance of salvaging the resolution regime. After what occurred 
in 2023, there is only one large bank left in the country. UBS is not simply too big to fail; it is the 
only large financial institution left to fail. There are no more opportunities left to practice and 
build credibility. 
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billion to, say, $25 billion. At a minimum, that would cover at least eighty-five 
bank holding companies, according to the FFIEC.278 

To be clear, that $25 billion threshold is an example. Setting the precise 
threshold is outside the scope of this Article, but the “right” threshold is likely 
between $10 billion and $50 billion. If the threshold is set too low, using the 
orderly resolution regime will be considered meaningless. Small banks at 
those size thresholds fail all the time, and the vast majority of deposits at those 
institutions are insured. The FDIC simply puts them on the resolution 
assembly line without thinking twice about it. As an example, there have been 
373 bank failures below $10 billion since 2010, and none of those bank 
failures have received special treatment.279 Why? Because there’s no fear of a 
broader spillover. Thus, if the FDIC experiments with using orderly liquidation 
authority on small banks, market investors and depositors would still expect a 
bailout when the size of the failing financial entity becomes sufficiently large. 
On the other hand, if the size threshold is set too high, regulators would be 
trapped in the status quo, as the cost of “getting it wrong” would remain 
prohibitively high. When a panic strikes, the default instinct would still be to 
abandon the resolution regime and continue down the path of least resistance: 
bailouts. Moreover, when the size threshold is set too high, the number of times 
that regulators might have to practice decreases. 

Notably, certain regulators understand that the threshold is currently set 
too high and that moving the threshold down could be beneficial. In the 
summer of 2024, the FDIC finalized a rule that changed the threshold to $100 
billion for banks.280 This is a step in the right direction, but there are two 
shortcomings. First, the FDIC only changed the threshold for banks. But as 
seen during the Global Financial Crisis, many too-big-to-fail financial insti-
tutions are non-banks. Indeed, Bear Stearns, Lehman Brothers, and AIG were 
all non-banks. That’s why Congress intended the Dodd–Frank resolution 
regime to apply to parent financial companies, not just to banks. Thus, Congress 
must act. The FDIC cannot remedy the procedural deficiency by itself. Second, 
the threshold is still set too high, because the number of opportunities to 
practice is lower. With a threshold of $100 billion, the number of covered 
bank holding companies falls from eighty-five to thirty-four, according to the 

 

 278. See Large Holding Companies, supra note 250. 
 279. See BankFind Suite: Bank Failures & Assistance Data, supra note 2. 
 280. Fact Sheet: Final Amended Rule on Resolution Planning for Insured Depository Institutions with 
$100 Billion or More in Total Assets; Informational Filings for IDIs with at Least $50 Billion but Less than 
$100 Billion in Total Assets, FED. DEPOSIT INS. CORP. (June 20, 2024), https://www.fdic.gov/news/ 
fact-sheets/2024/fact-sheet-final-amended-rule-resolution-planning-insured-depository [https:/ 
/perma.cc/4DFG-79DW] (“[Banks] with $100 billion or more in average total assets (Group A) 
will submit resolution plans, while [banks] with total assets at least $50 but less than $100 billion in 
average total assets (Group B) will submit more limited informational filings.”); see 12 C.F.R. 
§ 360.10 (2024). 
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FFIEC.281 Regulators can’t practice on paper. They need to gain real-world 
experience which, in turn, could improve the resolution regime’s credibility 
and efficacy. 

To highlight the importance of using real-world repetition to gain 
credibility, contrast the Federal Reserve’s responses during the Global Financial 
Crisis and the COVID-19 pandemic. During the former, “the Federal Reserve 
established six emergency lending facilities . . . over the span of nine months.”282 
The central bank had to design many of those facilities from scratch, which is 
why it took so long. There was no default template to build from. During the 
pandemic, however, “the Federal Reserve launched thirteen emergency 
lending facilities in just two months, some of which were direct real economy 
support programs, not solely financial sector support programs.”283 The central 
bank had a template from twelve years earlier, which meant staff could work 
faster and smarter. In addition, given the Federal Reserve’s credibility in 
launching and operationalizing emergency lending facilities, the mere act of 
announcing the facility was enough to stabilize certain markets.284 Circling 
back to the Dodd–Frank resolution regime, if regulators want to use it as an 
effective tool to mitigate idiosyncratic risk—and prevent a single institution’s 
failure from spreading into an economy-wide disaster—then regulators have 
to demonstrate that they are willing and able to use it. And the more often 
regulators use it competently, the more credibility they will have and the more 
effective the resolution regime will become.285 

E. DOES CORPORATE GOVERNANCE IMPROVE? 

This Section closes out our discussion by addressing a common belief 
associated with resolution plans. Some argue that living wills may improve bank 
risk management by forcing too-big-to-fail financial institutions to collect data 
that they might not have previously and to carefully think through—at least 
more carefully than before—the consequences of their failure.286 This, in turn, 
 

 281. See Large Holding Companies, supra note 250 (ranking the largest bank holding companies 
by total assets). 
 282. Van Der Weide & Zhang, supra note 18, at 450 (emphasis added). 
 283. Id. (emphasis added). 
 284. See id. at 434–35 (“The Federal Reserve’s mere act of announcing interventions was 
usually sufficient to calm market jitters and provide private investors with the confidence to re-
enter the market.”). 
 285. To be sure, there is a low likelihood that Congress would implement this change. But if 
the threshold stays the same, or if it raised, then the regime would stay irrelevant. 
 286. See, e.g., Monica M. Burks, Living Wills: How Legal Entity Rationalization Addresses the “Too 
Big to Fail” Problem, 21 N.C. BANKING INST. 357, 371 (2017) (observing how the living will process 
prompted a large bank to “streamline its operations and downsize where possible to mitigate 
obstacles that would otherwise impede resolution”); Richard J. Herring, Wind-Down Plans as an 
Alternative to Bailouts: The Cross-Border Challenges, in ENDING GOVERNMENT BAILOUTS AS WE KNOW 

THEM 125, 141 (Kenneth E. Scott, George P. Shultz & John B. Taylor eds., 2010) (arguing that 
developing resolutions plans may cause complex institutions to “reduce their risk exposures because 
of greater awareness of the board, [and] more thorough analysis by supervisors”); SKEEL, supra 
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may reduce excessive risk taking. In other words, even if regulators never 
follow through with using living wills or orderly resolution during a time of 
financial panic, the mere existence of the resolution regime is still a value-add 
for financial stability. That might be true, but it is not convincing. 

Generally speaking, corporate governance as applied to banks has 
become a central topic of focus for both scholars and regulators.287 At first 
glance, this makes intuitive sense given that many scholars have written about 
how failures in corporate governance in banks played at least some role in 
contributing to the Global Financial Crisis.288 A vast amount of literature in 
economics has documented how corporate governance mechanisms, such as 
ownership structure,289 board structure,290 and executive compensation,291 
among others,292 can influence bank performance during crises. Much of the 
focus from legal scholars has been to note the lack of corporate governance 
reform for banks and to question whether reform is even beneficial in the first 

 

note 25, at 185 (positing that “the obligation to outline the company’s complete structure as part 
of its living will could prompt its managers and directors to decide that it’s time to simplify the 
structure”). 
 287. Hwa-Jin Kim, Financial Regulation and Supervision in Corporate Governance of Banks, 41 J. 
CORP. L. 707, 710–12 (2016) (noting that “corporate governance has become a hot issue” and a 
subject of research); Daniel K. Tarullo, Governor, Bd. of Governors of the Fed. Rsrv. Sys., Speech 
at the Association of American Law Schools 2014 Midyear Meeting: Corporate Governance and 
Prudential Regulation 2 (June 9, 2014) (calling for more scholarship on corporate governance 
for banks). 
 288. E.g., Jonathan Macey & Maureen O’Hara, Bank Corporate Governance: A Proposal for the 
Post-Crisis World, 22 ECON. POL’Y REV. 85, 85 (2016). 
 289. Allen N. Berger, Björn Imbierowicz & Christian Rauch, The Roles of Corporate Governance 
in Bank Failures During the Recent Financial Crisis, 48 J. MONEY, CREDIT & BANKING 729, 730, 735 
(2016). 
 290. Renée B. Adams & Hamid Mehran, Bank Board Structure and Performance: Evidence for 
Large Bank Holding Companies, 21 J. FIN. INTERMEDIATION 243, 243–49 (2012). 
 291. Sanjai Bhagat & Brian Bolton, Financial Crisis and Bank Executive Incentive Compensation, 
25 J. CORP. FIN. 313, 315 (2014). 
 292. See Valentina Lagasio, Corporate Governance in Banks: Systematic Literature Review and Meta-
Analysis, 16 CORP. OWNERSHIP & CONTROL, Autumn 2018, at 113–15; BRUNO BUCHETTI & 

ALESSANDRO SANTONI, CORPORATE GOVERNANCE IN THE BANKING SECTOR 37, 44–45 (2022); 
Jakob de Haan & Razvan Vlahu, Corporate Governance of Banks: A Survey, 30 J. ECON. SURVS. 228, 
228–29 (2016). 
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place.293 Recognizing the challenges that bank structures pose, some scholars 
have proposed governance tools tailored specifically to banks.294 

Given the difficulties of improving bank corporate governance, can 
resolution plans move the needle in a significant manner? Doubtful. Recall 
what resolution plans contain. According to a leading financial regulation 
casebook: 

[A] resolution plan must provide detailed information on its 
structure and operations and present strategies for conducting a 
rapid and orderly resolution of its operations under the Bankruptcy 
Code in a hypothetical failure scenario. This information must cover 
any “critical operation” that would pose a threat to the financial 
stability of the United States if disrupted, any “core business line” 
that would materially impair the living will filer’s revenue, profit, or 
franchise value if it failed, and any “material entity” that is significant 
to a critical operation or core business line.295 

That is certainly a nontrivial amount of work. In addition, each resolution 
plan must be jointly reviewed by the Federal Reserve and the FDIC. If the 
resolution plan is deemed to be unsatisfactory, the agencies will ask the filer 
to submit a revised draft within ninety days.296 Failure to comply in a satisfactory 
manner could lead the agencies to impose harsher regulatory requirements.297 
And if noncompliance lasts for over two years, further penalties may be 
pursued by the agencies.298 

There is no doubt that filing resolution plans is a tax on organizational 
complexity. As noted above, early estimates showed that financial institutions 
spent many millions of dollars to get the system up and running.299 The more 
complex a financial institution is, the more time it must spend on putting 
 

 293. See, e.g., Saule T. Omarova, Bank Governance and Systemic Stability: The “Golden Share” 
Approach, 68 ALA. L. REV. 1029, 1031 (2017) (noting the “limited utility of traditional corporate 
governance as a mechanism of systemic risk”); Lev Menand & Morgan Ricks, Federal Corporate Law 
and the Business of Banking, 88 U. CHI. L. REV. 1361, 1380 (2021) (pointing out how federal 
banking law gives flexibility to banks to structure their corporate governance); David Min, 
Balancing the Governance of Financial Institutions, 40 SEATTLE U. L. REV. 743, 746–47 (2017) 
(describing how post-financial crisis reform has “not yet led to significant changes in bank 
governance” and how corporate governance reform may not be appropriate in the banking 
context); Christopher M. Bruner, Corporate Governance Reform in Post-Crisis Financial Firms: Two 
Fundamental Tensions, 60 ARIZ. L. REV. 959, 959–60 (2018) (arguing efforts to reform corporate 
governance are complicated by fundamental tensions unique to banking). 
 294. One proposal is to change the boards of financial institutions. Hilary J. Allen, The 
Pathologies of Banking Business as Usual, 17 U. PA. J. BUS. L. 861, 865, 899–902 (2015). Another is 
to reconsider grant management rights to a designated government representative on the board 
of each bank. Omarova, supra note 294, at 1032. 
 295. BARR et al., supra note 1, at 1077. 
 296. Id. at 1078. 
 297. Id. 
 298. Id. 
 299. See supra Section II.E. 
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together a satisfactory plan of action. But one must consider the marginal cost 
of such a requirement on an ongoing basis. Once an institution has filed a 
resolution plan, how much more burdensome is it to edit or revise the plan for 
the next submission cycle? The first three or four years might be burdensome, 
but what about the tenth or eleventh year? Moreover, now that the world has 
seen the agencies completely disregard resolution plans during an actual 
banking crisis, what credibility is left for the agencies to tell banks that their 
living wills are “not credible or would not facilitate an orderly resolution”?300 
As economists would say, the idea of resolution plans adding value along 
a corporate governance dimension might have the right “sign,” but the 
“magnitude” is de minimis,301 especially after the world has seen how U.S. 
regulators treated SVB and how Swiss regulators dealt with Credit Suisse. 

Altogether, Section IV.D and Section IV.E argue that the central defect 
of the current resolution framework is not merely its design, but its lack of 
credibility stemming from nonuse. To address this problem, this Article 
proposes expanding the resolution regime to encompass almost-too-big-to-fail 
financial institutions, thereby allowing regulators to build institutional 
expertise and public confidence by deploying the tool kit when the stakes are 
lower. Absent such recalibration, the regime’s preparatory requirements are 
unlikely to improve governance or constrain bailouts and will instead continue 
to operate largely as a costly but unused formality. 

CONCLUSION 

Lawmakers and regulators around the world were set to combat the 
moral hazard surrounding too-big-to-fail financial institutions in the wake of 
the Global Financial Crisis. The solution they proposed required the creation 
of an entirely new regulatory infrastructure. This infrastructure contained 
new regulatory concepts such as living wills, single point of entry, and orderly 
resolution authority. It would target firms on an individual basis, seeking to 
achieve a safe failure. It was a complex proposal to solve a complex problem 
but regulators around the world, including in the United States, worked hard 
to build the new infrastructure. 

Yet when signs of stress emerged in the spring of 2023, senior government 
officials in the United States and Europe blinked. They reflexively reached 
back to their bag of tricks from the Global Financial Crisis. The long hours 
put into constructing the new infrastructure were for naught. Both the United 
States and Switzerland resorted to using extraordinary government 
interventions. Their actions were not entirely surprising. As argued in this 
 

 300. This is the standard by which the Federal Reserve and the FDIC are supposed to judge 
the submitted resolution plans. 12 C.F.R. § 243.8(b) (2024). 
 301. See Jason Furman, Aetna Professor of the Prac. of Econ. Pol’y, Harv. Kennedy Sch. & 
Harv. U. Econ. Dep’t, Richard Cooper Lecture at the Peterson Institute for International Economics: 
In Defense of the Dismal Science 4–7 (Sept. 27, 2024) (contrasting “sign” and “magnitude” 
errors committed by proponents of various policies). 
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Article, the post-Global-Financial-Crisis resolution regime contains substantive 
and procedural defects that reduce its efficacy and credibility in the eyes of 
market investors and bank depositors. 

The reflexive use of bailouts has put regulators in an awkward position. 
The resolution regime has lost whatever little credibility it had. Indeed, 
regulators have a fifteen-year-old tool kit on their hands that remains untested, 
and the public has zero expectation that it will ever be used. The next time a 
panic emerges, investors will expect the old bag of tricks again and uninsured 
depositors will expect to be rescued. To the extent that moral hazard was 
undesirably high with too-big-to-fail financial institutions following the Global 
Financial Crisis, moral hazard remains high and grows in magnitude after 
each bailout episode. 

Recognizing this regulatory reality does not require abandoning the 
resolution framework altogether. Instead, it calls for recalibrating the regime 
so that regulators can credibly deploy it before the stakes become existential. 
By expanding the framework to include almost-too-big-to-fail financial 
institutions, lawmakers can allow agencies to build experience, institutional 
confidence, and public trust through use under less extreme conditions. Only 
then can the resolution regime evolve from an elaborate contingency plan 
into a tool that meaningfully constrains bailouts and shapes expectations 
when the next crisis arrives. 
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APPENDIX 

Since 2010, the three federal banking agencies—the FDIC, the OCC, and 
the Federal Reserve—have steadily implemented the resolution regime put in 
place by Congress in the Dodd–Frank Act. As shown in Table A1 below, this 
implementation process has involved dozens of agency actions, including 
guidance, proposed rules, and final rules. This resolution regime was not 
designed to be a simple “check the box” exercise. An entire regulatory 
infrastructure was built to carry out the vision of “no more bailouts.” 

Table A1: Proposed Rules, Final Rules, Guidance 

Name Date Type Agencies 

Special Reporting, Analysis and 
Contingent Resolution Plans at 

Certain Large Insured Depository 
Institutions 

5/17/10 Proposed Rule FDIC 

Notice of Proposed Rulemaking 
Implementing Certain Orderly 

Liquidation Authority Provisions of 
the Dodd–Frank Wall Street 

Reform and Consumer Protection 
Act 

10/19/10 Proposed Rule FDIC 

Resolution Plans and Credit 
Exposure Reports Required 

4/22/11 Proposed Rule Fed, FDIC 

Resolution Plans Required for 
Insured Depository Institutions 

With $50 Billion or More in Total 
Assets 

9/21/11 Final Rule FDIC 

Resolution Plans Required 11/1/11 Final Rule Fed, FDIC 

Enhanced Prudential Standards and 
Early Remediation Requirements 

for Covered Companies 
1/5/12 Proposed Rule Fed 

Resolution Plans Required for 
Insured Depository Institutions 

With $50 Billion or More in Total 
Assets 

1/23/12 Final Rule FDIC 

Supervisory and Company-Run 
Stress Test Requirements for 

Covered Companies 
10/12/12 Final Rule Fed 

Enhanced Prudential Standards and 
Early Remediation Requirements 

for Foreign Banking Organizations 
and Foreign Nonbank Financial 

Companies 

12/28/12 Proposed Rule Fed 

Enhanced Prudential Standards for 
Bank Holding Companies and 
Foreign Banking Organizations 

3/27/14 Final Rule Fed 

Amendments to the Capital Plan 
and Stress Test Rules 

7/1/14 Proposed Rule Fed 
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Name Date Type Agencies 

Application of Enhanced 
Prudential Standards and Reporting 
Requirements to General Electric 

Capital Corporation 

7/24/15 Application Fed 

Total Loss-Absorbing Capacity, 
Long-Term Debt, and Clean 

Holding Company Requirements 
for Systemically Important U.S. 
Bank Holding Companies and 

Intermediate Holding Companies 
of Systemically Important Foreign 
Banking Organizations; Regulatory 
Capital Deduction for Investments 

in Certain Unsecured Debt of 
Systemically Important U.S. Bank 

Holding Companies 

11/30/15 Proposed Rule Fed 

Restrictions on Qualified Financial 
Contracts of Systemically Important 
U.S. Banking Organizations and the 

U.S. Operations of Systemically 
Important Foreign Banking 

Organizations; Revisions to the 
Definition of Qualifying Master 
Netting Agreement and Related 

Definitions 

5/11/16 Proposed Rule Fed 

Enhanced Prudential Standards for 
Systemically Important Insurance 

Companies 
6/14/16 Proposed Rule Fed 

OCC Guidelines Establishing 
Standards for Recovery Planning by 

Certain Large Insured National 
Banks, Insured Federal Savings 

Associations, and Insured Federal 
Branches; Technical Amendments 

9/29/16 Final Rule OCC 

Restrictions on Qualified Financial 
Contracts of Certain FDIC-

Supervised Institutions; Revisions 
to the Definition of Qualifying 
Master Netting Agreement and 

Related Definitions 

10/26/16 Proposed Rule FDIC 

Restrictions on Qualified Financial 
Contracts of Systemically Important 
U.S. Banking Organizations and the 

U.S. Operations of Systemically 
Important Foreign Banking 

Organizations; Revisions to the 
Definition of Qualifying Master 
Netting Agreement and Related 

Definitions 

9/12/17 Final Rule Fed 
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Name Date Type Agencies 

Restrictions on Qualified Financial 
Contracts of Certain FDIC-

Supervised Institutions; Revisions 
to the Definition of Qualifying 
Master Netting Agreement and 

Related Definitions 

10/30/17 Final Rule FDIC 

Mandatory Contractual Stay 
Requirements for Qualified 

Financial Contracts 
11/29/17 Final Rule OCC 

Resolution Planning Guidance for 
Eight Large, Complex U.S. Banking 

Organizations 
7/16/18 Guidance Fed, FDIC 

Prudential Standards for Large 
Bank Holding Companies and 

Savings and Loan Holding 
Companies 

11/29/18 Proposed Rule Fed 

Final Guidance for the 2019 2/4/19 Guidance Fed, FDIC 

Resolution Plans Required for 
Insured Depository Institutions 

With $50 Billion or More in Total 
Assets 

4/22/19 Proposed Rule FDIC 

Resolution Plans Required 5/14/19 Proposed Rule Fed, FDIC 

Resolution Plans Required 11/1/19 Final Rule Fed, FDIC 

Guidance for Resolution Plan 
Submissions of Certain Foreign-

Based Covered Companies 
3/18/20 Guidance Fed, FDIC 

Parent Companies of Industrial 
Banks and Industrial Loan 

Companies 
3/31/20 Proposed Rule FDIC 

Guidance for Resolution Plan 
Submissions of Certain Foreign-

Based Covered Companies; 
Extension of Comment Period 

4/29/20 Guidance Fed, FDIC 

Guidance for Resolution Plan 
Submissions of Certain Foreign-

Based Covered Companies 
12/22/20 Guidance Fed, FDIC 

Computer-Security Incident 
Notification Requirements for 

Banking Organizations and Their 
Bank Service Providers 

1/12/21 Proposed Rule 
OCC, Fed, 

FDIC 

Request for Information and 
Comment on Rules, Regulations, 

Guidance, and Statements of Policy 
Regarding Bank Merger 

Transactions 

3/31/22 Proposed Rule FDIC 
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Name Date Type Agencies 

Resolution-Related Resource 
Requirements for Large Banking 

Organizations 
10/24/22 Proposed Rule Fed, FDIC 

Guidance for Resolution Plan 
Submissions of Domestic Triennial 

Full Filers 
9/19/23 Guidance Fed, FDIC 

Guidance for Resolution Plan 
Submissions of Foreign Triennial 

Full Filers 
9/19/23 Guidance Fed, FDIC 

Long-Term Debt Requirements for 
Large Bank Holding Companies, 

Certain Intermediate Holding 
Companies of Foreign Banking 

Organizations, and Large Insured 
Depository Institutions 

9/19/23 Proposed Rule 
OCC, Fed, 

FDIC 

Resolution Plans Required for 
Insured Depository Institutions 

With $100 Billion or More in Total 
Assets; Informational Filings 

Required for Insured Depository 
Institutions With at Least $50 

Billion But Less Than $100 Billion 
in Total Assets 

9/19/23 Proposed Rule FDIC 

Request for Comment on Proposed 
Statement of Policy on Bank 

Merger Transactions 
4/19/24 Proposed Rule FDIC 

Resolution Plans Required for 
Insured Depository Institutions 

With $100 Billion or More in Total 
Assets; Informational Filings 

Required for Insured Depository 
Institutions With at Least $50 

Billion but Less Than $100 Billion 
in Total Assets 

7/9/24 Final Rule FDIC 

Guidance for Resolution Plan 
Submissions of Domestic Triennial 

Full Filers 
8/15/24 Guidance Fed, FDIC 

Guidance for Resolution Plan 
Submissions of Foreign Triennial 

Full Filers 
8/15/24 Guidance Fed, FDIC 

 


